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DISTRICT

3A
6A
6B
TA

7BC

3B

4A
4B

8A
8B

9A
10

14

15A

15B

TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

JUDGES
First Division

J. RICHARD PARKER

JERRY R. TILLETT

WiLLIAM C. GRIFFIN, JR.

W. RUSSELL DUKE, JR.
CLIFTON W. EVERETT, JR.
ALMA L. HINTON

CY A. GRANT, SR.

QUENTIN T. SUMNER

MicroN F. (ToBy) FitcH, JR.
WALTER H. GODWIN, JR.
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BENJAMIN G. ALFORD
KENNETH F. CROW
JOHN E. NOBLES, JR.
RUSSELL J. LANIER, JR.
CHARLES H. HENRY

W. ALLEN COBB, JR.
JAY D. HOCKENBURY
PuyLLis M. GORHAM
PauL L. JONES
ArNoLD O. Jongs II!

Third Division

RoBERT H. HOBGOOD
HeNrYy W. HiGHT, JR.

W. OsMOND SMITH III
DoNALD W. STEPHENS
ABRAHAM P. JONES
HowArD E. MANNING, JR.
MICHAEL R. MORGAN
PAuL C. GESSNER

PauL C. RIDGEWAY
ORLANDO F. HUDSON, JR.
A. LEON STANBACK, JR.
RoONALD L. STEPHENS
KeNNETH C. TrTUus

J. B. ALLEN, JR.

JAMES CLIFFORD SPENCER, JR.
CARL R. Fox

R. ALLEN BADDOUR

ADDRESS

Manteo

Manteo
Ocracoke
Greenville
Greenville
Roanoke Rapids
Ahoskie

Rocky Mount
Wilson

Tarboro

New Bern

New Bern
Morehead City
Beulaville
Jacksonville
Wrightsville Beach
Wilmington
Wilmington
Kinston
Goldsboro

Louisburg
Henderson
Semora
Raleigh
Raleigh
Raleigh
Raleigh
Wake Forest
Raleigh
Durham
Durham
Durham
Durham
Burlington
Burlington
Chapel Hill
Pittsboro



DISTRICT

11A
11B
12

13A
13B
16A
16B

17A

17B

18

19B
19D
21

23

19A
19C
20A

20B
22A

22B

256A

256B

26

JUDGES
Fourth Division

FRANKLIN F. LANIER
THomas H. Lock

E. LYNN JOHNSON
GREGORY A. WEEKS
JACK A. THOMPSON
JAMES F. AMMONS, JR.
DouaGLAs B. SASSER
OLA M. LEwis
RicHARD T. BROWN
RoBERT F. FLOYD, JR.
JAMES GREGORY BELL?

Fifth Division

EDWIN GRAVES WILSON, JR.
RICHARD W. STONE

A. MOSES MASSEY

ANDY CROMER
CATHERINE C. EAGLES
HENRY E. FRYE, JR.
LiNDsAY R. Davis, Jr.
JOHN O. CraiG III

R. STUART ALBRIGHT
VANCE BRADFORD LONG
JAMES M. WEBB

JupsoN D. DERAmUS, JR.
WILLIAM Z. WOoO0D, JR.

L. TopD BURKE

RonaLD E. SpIvEY
EDGAR B. GREGORY

Sixth Division

W. ERWIN SPAINHOUR

JOHN L. HOLSHOUSER, JR.
TANYA T. WALLACES

KevIN M. BRIDGES*4

W. DaviD LEE

Christopher Collier
JosePH CROSSWHITE®

MAaRrk E. KrAss

THEODORE S. ROYSTER, JR.6

Seventh Division

BEVERLY T. BEAL
ROBERT C. ERVIN
TiMOTHY S. KINCAID
NATHANIEL J. POOVEY
ROBERT P. JOHNSTON
W. ROBERT BELL
RicHARD D. BONER

viii

ADDRESS

Buies Creek
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Southport
Laurinburg
Lumberton
Lumberton

Eden

Eden

Mt. Airy

King
Greensboro
Pleasant Garden
Greensboro
High Point
Greensboro
Asheboro
Whispering Pines
Winston-Salem
Clemmons
Winston-Salem
Winston-Salem
Wilkesboro

Concord
Salisbury
Rockingham
Oakboro
Monroe
Statesville
Statesville
Lexington
Lexington

Lenoir
Morganton
Newton
Newton
Charlotte
Charlotte
Charlotte



DISTRICT

27A

27B

24

28

29A
29B
30A
30B

JUDGES

J. GENTRY CAUDILL

DaviD S. CAYER

YVONNE MiMS EvANSs
Linwoob O. Foust

JESSE B. CALDWELL III
TmMoTHY L. PATTI
FORREST DONALD BRIDGES
JAMES W. MORGAN

Eighth Division

JAMES L. BAKER, JR.
CHARLES PHILLIP GINN
DENNIS JAY WINNER
ALAN Z. THORNBURG?
LAURA J. BRIDGES
MARK E. POWELL
JaMEs U. DowNs
JANET MARLENE HYATT

SPECIAL JUDGES

ALBERT DiAz

RICHARD L. DOUGHTONS
THOMAS D. HAIGWOOD
JAMES E. HARDIN, JR.
D. Jack HOOKS, JR.
JACK W. JENKINS

JouN R. JoLLy, Jr.
SHANNON R. JosepH?
CALVIN MURPHY
WILLIAM R. PITTMAN!0
RiPLEY EAGLES RAND
JOHN W. SMITH

BEN F. TENNILLE
CRESSIE H. THIGPEN, JR.
GARY E. TRAWICK, JR.

EMERGENCY JUDGES

W. DOUGLAS ALBRIGHT
STEVE A. BALOG
MicHAEL E. BEALE!!
HENRY V. BARNETTE, JR.
ANTHONY M. BRANNON
STAFFORD G. BULLOCK
NARLEY L. CASHWELL

C. PRESTON CORNELIUS
B. CraiG ELLIS

ERNEST B. FULLWOOD

ADDRESS

Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Shelby

Shelby

Marshall
Boone
Asheville
Asheville
Rutherfordton
Hendersonville
Franklin
Waynesville

Charlotte
Sparta
Greenville
Hillsborough
Whiteville
Morehead City
Raleigh
Raleigh
Charlotte
Raleigh
Raleigh
Wilmington
Greensboro
Raleigh
Burgaw

Greensboro
Burlington
Rockingham
Raleigh
Durham
Raleigh
Wake Forest
Mooresville
Laurinburg
Wilmington



DISTRICT

JUDGES

ZORO J. GUICE, JR.
MicHAEL E. HELMS
CLARENCE E. HORTON, JR.
DonALD M. JAcOBs
CLIFTON E. JOHNSON
CHARLES C. LammM, JR.
JAMES E. LANNING
JERRY CASH MARTIN
JAMES E. Ragan III
DoNALD L. SmiTH

JoHN M. Tyson12
GEORGE L. WAINWRIGHT

ADDRESS

Hendersonville
North Wilkesboro
Kannapolis
Raleigh
Charlotte
Terrell
Charlotte

Mt. Airy
Oriental
Raleigh
Fayetteville
Morehead City

RETIRED/RECALLED JUDGES

FrANK R. BROWN

JAMES C. Davis

LARRY G. FOrD

MARVIN K. GRAY

KNOX V. JENKINS

JonN B. LEwis, Jr.
ROBERT D. LEWIS
JULIUS A. ROUSSEAU, JR.
THOMAS W. SEAY

RALPH A. WALKER, JR.13

Tarboro
Concord
Salisbury
Charlotte
Four Oaks
Farmville
Asheville
Wilkesboro
Spencer
Raleigh

—
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. Elected and sworn in 1 January 2009.
. Appointed and sworn in 16 January 2009 to replace Gary Locklear who retired 31 December 2008.
Elected and sworn in 1 January 2009 to replace Michael Earle Beale who retired 31 December 2008.
Elected and sworn in 1 January 2009 to replace Susan C. Taylor who retired 31 December 2008.
Elected and sworn in 1 January 2009 to replace Kimberly S. Taylor who retired 31 December 2008.
Elected and sworn in 1 January 2009.
. Appointed and sworn in 8 January to replace Ronald K. Payne who retired 31 December 2008.
. Appointed and sworn in 25 February 2008.
. Appointed and sworn in 8 January 2009.

. Appointed and sworn in 8 January 2009.

. Appointed and sworn in 2 January 2009.

. Appointed and sworn in 8 January 2009.

. Appointed and sworn in 1 January 2009.



DISTRICT
1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

C. CHRISTOPHER BEAN (Chief)
J. CARLTON COLE

EDGAR L. BARNES

AMBER Davis

EuLa E. REID

SAMUEL G. GRIMES (Chief)
MICHAEL A. PAUL

REGINA ROGERS PARKER
CHRISTOPHER B. MCLENDON
Davip A. LEECH (Chief)
PATRICIA GWYNETT HILBURN
JOSEPH A. BLICK, JR.

G. GALEN BrADDY

CHARLES M. VINCENT

JERRY F. WADDELL (Chief)
CHERYL LYNN SPENCER
PAuL M. QUINN

KAREN A. ALEXANDER
PETER MACK, JR.

L. WALTER MILLS

LEONARD W. THAGARD (Chief)
PAUL A. HARDISON

WiLLiam M. CAMERON IIT
Louis F. Foy, Jr.

SARAH COWEN SEATON
CAROL A. JONES

HENRY L. STEVENS IV
JAMES L. MOORE, JR.

J. H. COrRPENING II (Chief)
JonN J. CARROLL IIT
REBECCA W. BLACKMORE
JaMEs H. Faison IIT
SANDRA CRINER

RICHARD RUSSELL DAvis
MELINDA HAYNIE CROUCH
JEFFREY EVAN NOECKER
BRENDA G. BRANCH (Chief)
W. TURNER STEPHENSON IIT
TERESA RAQUEL RoBINSON!
ALFRED W. Kwasikpul (Chief)
THOMAS R. J. NEWBERN
WiLLiAM ROBERT LEwIS IT

WIiLLIAM CHARLES FARRIS (Chief)

JOSEPH JOHN HARPER, JR.
JOHN M. BRITT

PELL C. COOPER

ROBERT A. EvaNs

WILLIAM G. STEWART

Jonn J. CovoLo

Davip B. BRANTLEY (Chief)?2
LONNIE W. CARRAWAY

R. LESLIE TURNER

ADDRESS

Edenton
Hertford
Manteo
Wanchese
Elizabeth City
Washington
Washington
Williamston
Williamston
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
Morehead City
New Bern
New Bern
New Bern
Clinton
Jacksonville
Richlands
Pollocksville
Jacksonville
Kenansville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Halifax
Halifax
Enfield
Jackson
Aulander
Winton
Wilson
Tarboro
Tarboro
Tarboro
Rocky Mount
Wilson
Rocky Mount
Goldsboro
Goldsboro
Kinston



DISTRICT

9A

10

11

12

13

JUDGES

TimoTHY I. FINAN
ELIZABETH A. HEATH
CHARLES P. GAYLOR III3
DANIEL FREDERICK FINCH (Chief)4
J. HENRY BANKS

JoHN W. Davis

RANDOLPH BASKERVILLE

S. QUON BRIDGES

CAROLYN J. YANCEY®

MARK E. GALLOWAY (Chief)
L. MICHAEL GENTRY
ROBERT BLACKWELL RADER (Chief)
JAMES R. FuLLWOOD

ANNE B. SALISBURY

KrisTiN H. RUuTH

CrAIG CROOM

JENNIFER M. GREEN
Monica M. BousmaN

JANE POWELL GRAY
JENNIFER JANE KNOX
DEBRA ANN SMITH SASSER
VINSTON M. ROZIER, JR.
Lor1 G. CHRISTIAN
CHRISTINE M. WALCZYK
Eric CRAIG CHASSE

NED WILSON MANGUM
JACQUELINE L. BREWER
ANNA ELENA WORLEYS
ALBERT A. CORBETT, JR. (Chief)
JACQUELYN L. LEE

Jimmy L. LOVE, JR.

O. HENRY WILLIS

ADDIE M. HARRIS-RAWLS
RESsON O. FAIRCLOTH IT
ROBERT W. BRYANT, JR.

R. DALE STUBBS

CHARLES PATRICK BULLOCK
PauL A. HOLCOMBE”

A. ELizaBETH KEEVER (Chief)
ROBERT J. STIEHL IIT
EDWARD A. PONE

KiMBRELL KELLY TUCKER
JOHN W. DICKSON

CHERI BEASLEY

TALMAGE BAGGETT

GEORGE J. FRANKS

Davip H. Hasty

LAURA A. DEVAN

JERRY A. JoLLy (Chief)
NAPOLEON B. BAREFOOT, JR.
THOMAS V. ALDRIDGE, JR.8
MARION R. WARREN
WiLLiaM F. FAIRLEY

ScorT USSERY?

xii

ADDRESS

Goldsboro
Kinston
Goldsboro
Oxford
Henderson
Louisburg
Warrenton
Oxford
Henderson
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Apex
Raleigh
Smithfield
Sanford
Sanford
Smithfield
Clayton
Lillington
Lillington
Lillington
Coats
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Tabor City
Supply
Whiteville
Exum
Southport
Whiteville



DISTRICT
14

15A

15B

16A

16B

17A

17B

18

19A

19B

JUDGES

ELAINE M. BusHFAN (Chief)
ANN E. McKowN

MARcIA H. MOREY

JaMmEs T. HILL

NaNcy E. GORDON

WILLIAM ANDREW MARSH III
Brian C. WILKS

JAMES K. ROBERSON (Chief)
BRADLEY REID ALLEN, SR.

G. WAYNE ABERNATHY

DaviD THOMAS LAMBETH, JR.
JosepH M. BUCKNER (Chief)
ALONZO BROWN COLEMAN, JR.
CHARLES T. L. ANDERSON
BEVERLY A. SCARLETT

PAGE VERNON1O

WIiLLIAM G. McILwAIN (Chief)
REGINA M. JOE

JonN H. HORNE, JR.

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JOHN B. CARTER, JR.

JUDITH MILSAP DANIELS!!
FrEDRICK B. WILKINS, JR. (Chief)
STANLEY L. ALLEN

JAMES A. GROGAN

CHARLES MITCHELL NEAVES, JR. (Chief)

SPENCER GRAY KEY, JR.
ANGELA B. PUCKETT

WiLLIAM F. SOUTHERN II112
JosepH E. TURNER (Chief)
WENDY M. ENOCHS

SUsAN ELIZABETH BRAY
PATRICE A. HINNANT

H. THOMAS JARRELL, JR.

SusaN R. BurcH

THERESA H. VINCENT

WiLLiam K. HUNTER

SHERRY FOWLER ALLOWAY
PoLLy D. SIZEMORE

KIMBERLY MICHELLE FLETCHER
BETTY J. BROWNI3

ANGELA C. FOSTER!4

AVERY MICHELLE CRUMP5
WiLLIAM G. HAaMBY, JR. (Chief)
DONNA G. HEDGEPETH JOHNSON
MARTIN B. MCGEE

MicHAEL KNOX

MICHAEL A. SABISTON (Chief)16
JAMESs P. HILL, JR.

JAYRENE RUSSELL MANESS

LEE W. GAVIN

Scort C. ETHERIDGE

DoONALD W. CREED, JR.

xiii

ADDRESS

Durham
Durham
Durham
Durham
Durham
Durham
Durham
Graham
Graham
Graham
Graham
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Wagram
Raeford
Laurinburg
Lumberton
Lumberton
Lumberton
Lumberton
Wentworth
Wentworth
Wentworth
Elkin

Elkin

Elkin

Elkin
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Concord
Concord
Concord
Concord
Troy
Asheboro
Carthage
Asheboro
Asheboro
Asheboro



DISTRICT

19C

20A

20B

21

22A

22B

23

24

25

26

JUDGES

ROBERT M. WILKINS!7?
CHARLES E. BROWN (Chief)
BETH SPENCER DIXON
WiLLiam C. KLurtz, JR.
KEVIN G. EDDINGER

RoY MARSHALL BICKETT, JR.
Lisa D. THACKER (Chief)!8
Scort T. BREWER

AMANDA L. WILSON19
CHRISTOPHER W. BRAGG (Chief)
JOsEPH J. WILLIAMS

HunT GWYN

WiLLiam F. HELMS

WiLLiaM B. REINGOLD (Chief)
CHESTER C. Davis

WILLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

Lisa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH
CAMILLE D. BANKS-PAYNE
L. DALE GrAHAM (Chief)20
H. THOMAS CHURCH
DEBORAH BROWNZL

EpwARD L. HENDRICK V22
CHRISTINE UNDERWOOD23
Wayne L. Michael (Chief)
Jimmy L. MYERS

ApriL C. WooDp

Mary F. COVINGTON
CARLTON TERRY

MiTcHELL L. McLEAN (Chief)
Davip V. BYrRD

JEANIE REAVIS HOUSTON
MIiCHAEL D. DUNCAN
ALEXANDER LYERLY (Chief)
WiLLIAM A. LEAVELL IIT

R. GREGORY HORNE
THEODORE WRIGHT MCENTIREZ4
ROBERT M. Brapy (Chief)
GREGORY R. HAYES

L. SuzANNE OWSLEY

C. THOMAS EDWARDS
BUFORD A. CHERRY
SHERRIE WILSON ELLIOTT
JonN R. MuLL

Awmy R. SiGMON

J. GARY DELLINGER

Lisa C. BELL (Chief)25

H. WiLLiIAM CONSTANGY
RickYE McKOY-MITCHELL
Louis A. TroscH, Jr.

Xiv

ADDRESS

Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Salisbury
Wadesboro
Monroe
Rockingham
Monroe
Monroe
Monroe
Monroe
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Taylorsville
Statesville
Statesville
Statesville
Statesville
Lexington
Mocksville
Lexington
Mocksville
Lexington
Wilkesboro
Wilkesboro
Wilkesboro
Wilkesboro
Banner Elk
Bakersville
Newland
Newland
Lenoir
Hickory
Hickory
Morganton
Hickory
Newton
Morganton
Newton
Newton
Charlotte
Charlotte
Charlotte
Charlotte



DISTRICT

27TA

27B

28

29A

29B

30

JUDGES

REGAN A. MILLER

HuGH B. LEwIs

BEckY THORNE TIN

THOMAS MOORE, JR.

CHRISTY TOWNLEY MANN
TiMoTHY M. SMITH

RoNALD C. CHAPMAN
DoNNIE HOOVER

PAIGE B. MCTHENIA

JENA P. CULLER26

WILLIAM IRWIN BELK27
KiMBERLY Y. BEsT28
CHARLOTTE BROWN-WILLIAMSZ9
JoHN ToTTEN30

ELIZABETH THORNTON TROSH3!
RaLpH C. GINGLES, JR. (Chief)
ANGELA G. HOYLE

JOHN K. GREENLEE

JAMES A. JACKSON

THOMAS GREGORY TAYLOR
MicHAEL K. LANDS

RICHARD ABERNETHY

LARRY JAMES WILSON (Chief)
ANNA F. FOSTER

K. DEAN BLACK

ALl B. Paksoy, Jr.
MEREDITH A. SHUFORD

GARY S. CasH (Chief)
SHIRLEY H. BROWN

REBECCA B. KNIGHT

MARVIN P. POPE, JR.
PaTRICIA KAUFMANN YOUNG
SHARON TRACEY BARRETT

J. CALVIN HILL

C. RanDY PooL (Chief)
LAURA ANNE POWELL

J. THOMAS DAvis

ATHENA F. BROOKS (Chief)32
DaviD KENNEDY Fox
THOMAS M. BRITTAIN, JR.33
Peter Knight34

DaNNY E. Davis (Chief)
STEVEN J. BRYANT

RicHLYN D. HoLt

BRADLEY B. LETTS

Monica HAYES LESLIE
RicHARD K. WALKER

ADDRESS

Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Gastonia
Gastonia
Belmont
Gastonia
Gastonia
Shelby

Shelby
Denver

Shelby

Shelby
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Marion
Rutherfordton
Rutherfordton
Cedar Mountain
Hendersonville
Hendersonville
Hendersonville
Waynesville
Bryson City
Waynesville
Sylva
Waynesville
Waynesville

EMERGENCY DISTRICT COURT JUDGES

THOMAS V. ALDRIDGE, JR.35
PuiLip W. ALLEN36

KyLE D. AusTIN37

SARAH P. BAILEY

Whiteville
Reidsville
Pineola
Rocky Mount



DISTRICT

JUDGES

GRAFTON G. BEAMAN
RoNALD E. BOGLE
JAMES THOMAS BOWEN IIT
HucgH B. CAMPBELL38
SAMUEL CATHEY
WILLIAM A. CHRISTIAN3?
SHELLY H. DESVOUGES40
M. PaTRICIA DEVINE4!
J. PATRICK EXuMm

J. KEATON FONVIELLE
THOMAS G. FOSTER, JR.
EARL J. FOWLER, JR.
RODNEY R. GOODMAN
JOYCE A. HAMILTON
LAWRENCE HAMMOND, JR.
JAMES W. HARDISON
JANE V. HARPER

JAMES A. HARRILL, JR.
REsA HARRIS

RoBERT E. HODGES
SHELLY S. HoLT

JAMES M. HONEYCUTT
WiLLIAM G. JONES
LiLLIAN B. JORDAN
DAvID Q. LABARRE
WiLLiam C. LAWTON
JAMES E. MARTIN
HaroLD PauL McCoy, JR.
LAWRENCE MCSWAIN42
FrITz Y. MERCER, JR.43
WiLLIAM M. NEELY44
NANCY BLACK NORELLI
Ortis M. OLIVER
WARREN L. PATE

Nancy C. PHILLIPS45
NATHANIEL P. PROCTOR
DENNIS J. REDWING

J. LARRY SENTER
JoseprH E. SETZER, JR.46
RUSSELL SHERRILL IIT
CATHERINE C. STEVENS
J. KENT WASHBURN

CHARLES W. WILKINSON, JR.47

ADDRESS

Elizabeth City
Raleigh
Lincolnton
Charlotte
Charlotte
Sanford
Raleigh
Hillsborough
Kinston
Shelby
Greensboro
Asheville
Kinston
Raleigh
Asheboro
Williamston
Charlotte
Winston-Salem
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1. Elected and sworn in 1 January 2009.

2. Appointed Chief Judge effective 1 January 2009 to replace Joseph E. Setzer, Jr., who retired 31 December
2008.

3. Elected and sworn in 1 January 2009.

4. Appointed Chief Judge effective 1 January 2009 to replace Charles W. Wilkinson, Jr. who retired 31 December

2008.

. Elected and sworn in 1 January 2009.
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. Retired 31 December 2008.

5
6.
7. Elected and sworn in 1 January 2009.
8.
9
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11. Elected and sworn in 1 January 2009.
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Court.
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20. Appointed Chief Judge effective 1 January 2009.
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26. Elected and sworn in 1 January 2009.
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32. Appointed Chief Judge effective 1 January 2009 to replace Robert S. Cilley who retired 31 December 2008.

33. Appointed and sworn in 30 March 2007.
34. Elected and sworn in 1 January 2009.

35. Appointed and sworn in 2 January 2009.
36. Deceased 15 August 2008.

37. Appointed and sworn in 12 January 2009.
38. Appointed and sworn in 26 January 2009.
39. Deceased 10 January 2008.

40. Appointed and sworn in 2 January 2009.
41. Appointed and sworn in 8 January 2009.
42. Appointed and sworn in 1 January 2009.
43. Appointed and sworn in 1 January 2009.
44. Appointed and sworn in 2 January 2009.
45. Appointed and sworn in 2 January 2009.
46. Appointed and sworn in 11 January 2009.
47. Appointed and sworn in 16 January 2009.
48. Deceased 10 December 2008.
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AT
RALEIGH

TERRY’S FLOOR FASHIONS, INC., PLAINTIFF v. CROWN GENERAL CONTRACTORS,
INC. anD JERRY SHUMATE ALVIS, DEFENDANTS

No. COA06-738
(Filed 19 June 2007)

1. Liens— subcontractor—subrogation—gross payment defi-
ciency—sufficiency of findings of fact
The trial court did not err by finding that plaintiff subcon-
tractor had a right to file a subrogation lien on the pertinent real
property based on gross payment deficiency owed to defendant
general contractor by defendant owner, because: (1) the default
judgment entered in defendant owners’ favor against defendant
general contractor is irrelevant to the question of whether the
findings of fact contained in the trial court’s N.C.G.S. § 1A-1, Rule
52(a) judgment are supported by competent evidence; and (2)
the trial court’s findings of fact with respect to a 14 January 2003
letter were supported by competent evidence, and the trial court
sitting as the trier of fact during the bench trial was entitled to
believe plaintiff’s evidence and assign it greater weight than the
evidence presented by defendant owner.

2. Setoff and Recoupment— calculation—sufficiency to
extinguish right to subrogation—liquidated damages

The trial court did not err in a case concerning the enforce-
ment of a subcontractor’s subrogation lien on real property by its
calculation of the amount to which defendant property owner
was entitled as a setoff to the prime contract price for damages
he incurred as a result of defendant general contractor’s breach,

1
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because: (1) with respect to liquidated damages, plaintiff pre-
sented evidence through multiple letters written by defendant
contractor, and through the testimony of several witnesses, that
defendant property owner caused the construction delay by fail-
ing to make timely decisions in selecting materials required to be
specially ordered or produced, failing to address in a timely man-
ner a pre-existing moisture problem affecting the building’s foun-
dation, and failing to provide accurate hardware specifications
such that specially ordered hardware needed to be returned and
reordered; (2) where a contract contains a provision for liqui-
dated damages and delays in its completion are occasioned by
mutual defaults, the courts will not attempt to apportion the dam-
ages, and the obligation for liquidated damages is annulled in the
absence of a contract provision for apportionment; (3) plaintiff
presented competent evidence from which the trial court could
calculate a setoff in the amount of $9,827; and (4) although
defendant property owner presented evidence to support a larger
setoff, the trial court was charged with determining the credibil-
ity of the witnesses and the weight to be given to the evidence.

. Collateral Estoppel and Res Judicata— entry of default
judgment on cross-claim—Rule 52(a) judgment not a relit-
igation of issues or claims

The trial court did not err in a case concerning the enforce-
ment of a subcontractor’s subrogation lien on real property by
awarding judgment under N.C.G.S. § 1A-1, Rule 52(a) in favor of
plaintiff subcontractor even though it entered default judgment in
favor of defendant property owner against defendant general
contractor, because: (1) contrary to defendant property owner’s
assertion, the facts in this case do not create an internal incon-
sistency and are not governed by Streeter v. Cotton, 133 N.C. App.
80 (1999); and (2) although defendant property owner contends
res judicata and collateral estoppel show that entry of default
judgment on his cross-claim determines the merits of plaintiff’s
claim, the claims filed by plaintiff and cross-claim filed by defend-
ant property owner were in a single action, and the Rule 52(a)
judgment does not represent a relitigation of issues or claims.

. Costs— attorney fees—unreasonable refusal to fully
resolve matter out of court
The trial court did not abuse its discretion in a case concern-

ing the enforcement of a subcontractor’s subrogation lien on real
property by awarding plaintiff $17,000 in attorney fees under
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N.C.G.S. § 44A-35 based upon its finding that defendant property
owner unreasonably refused to fully resolve the matter out of
court, because: (1) the trial court reasoned that since defend-
ant’s own consultant informed him on 2 November 2004 that it
would only cost about $7,000 to remedy defendant general con-
tractor’s deficient performance under the prime contract, it
was unreasonable for defendant property owner to insist that
defendant general contractor’s deficient performance extin-
guished his obligations under the prime contract; and (2) the rea-
sonableness of the award is not addressed since defendant
property owner did not assign error to or mention in his brief
the amount of the award.

Judge TyYSON concurring in part and dissenting in part.

Appeal by defendant from order entered 27 October 2003 by
Superior Court Judge Narley L. Cashwell and judgment entered 28
September 2005 by District Court Judge Jane P. Gray in District
Court, Wake County. Heard in the Court of Appeals 24 January 2007.

Ragsdale Liggett PLLC by Walter L. Tippett, Jr. and Caroline
Barbee for plaintiff-appellee.

Young Moore and Henderson, PA. by David M. Duke and
Shannon S. Frankel for defendant-appellant.

STROUD, Judge.

This case concerns enforcement of a subcontractor’s subroga-
tion lien on real property. The dispositive questions before this Court
are (1) whether the trial court’s finding that the property owner owed
a gross payment deficiency to the general contractor was supported
by competent evidence; (2) whether the trial court’s entry of judg-
ment against the property owner in favor of the subcontractor pur-
suant to N.C. Gen. Stat. § 1A-1, Rule 52(a) (2005) following a bench
trial is inconsistent with the trial court’s entry of default judgment
against the general contractor in favor of the property owner; and
(3) whether the trial court abused its discretion by awarding the
subcontractor $17,000.00 in attorneys’ fees based upon a finding
that the property owner “unreasonably refused to fully resolve the
matter” out of court. We conclude that the trial court’s findings of
fact are supported by competent evidence, that the Rule 52(a) and
default judgments are not inconsistent with one another, and that
the trial court did not abuse its discretion by awarding attorneys
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fees. Accordingly, we affirm the trial court’s entry of judgment against
the property owner.

I. Background

On or about 25 July 2002, defendant property owner Jerry
Shumate Alvis [defendant Alvis] contracted with defendant general
contractor Crown General Contractors, Inc. [defendant Crown] to
complete an “interior [f]it-up” of an office suite owned by defendant
Alvis for use as a dental office [hereinafter Prime Contract]. The
Prime Contract price was $195,296.00, which was to be paid by
defendant Alvis in monthly installments upon certification of defend-
ant Crown’s progress by project architect Dick Tilley, who worked for
Millennium Architecture, P.A., and who “administer[ed] the construc-
tion phase of the [fit-up] as a representative for [defendant] Alvis.”
The Prime Contract provided that the “[f]it-up” would be substan-
tially completed within one hundred calendar days of commencement
of the project, and expressly stated that “[t]ime is of the essence.”

On 22 August 2002, defendant Crown contracted with plaintiff
subcontractor Terry’s Floor Fashions, Inc. to install flooring and
baseboard moldings in the dental office [hereinafter Subcontract].
The original Subcontract price for materials and installation was
$4,765.00; however, defendant Crown later approved change orders
that increased the contract price to $7,921.00.

On 3 September 2002, defendant Crown sent a letter to defendant
Alvis describing several structural problems with the office suite,
including water ponding under the building slab and lack of drainage
grading to move water away from the building. In the letter, defend-
ant Crown proposed ideas to correct the problem and requested “a
quick response to our joint problem” from defendant Alvis. On 1
November 2002, defendant Crown sent a second letter to defendant
Alvis concerning “[r]e-occuring moisture problems at new Duraleigh
office” for the purpose of “document[ing] the situation and mak[ing]
all parties aware.”

On 5 November 2002, the substantial completion deadline under
the Prime Contract, defendant Crown sent a third letter to defendant
Alvis stating that it was unable to complete the project on time, “[d]ue
to previously documented un-answered issues.” The letter further
provided that defendant Crown would “be able to produce a schedule
for completion after the floor moisture issue is addressed.”
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On 19 November 2002, defendant Crown sent a letter to Tilley dis-
cussing the floor moisture issue and requesting defendant Alvis’ deci-
sion as to how defendant Crown should proceed. The letter provided:

Enclosed please find a letter from Terry’s Floor Fashions regard-
ing the moisture problem in the slab at this job site. There is no
solution within [Terry’s] letter and Crown has no solution either.
The building moisture problem was a pre-existing condition and
the choice of how to deal with this is solely up to . . . Dr. Alvis or
his advisors. If the building developer cannot remedy the mois-
ture problem the only remaining choice would be to consider the
next best way of dealing with this. The suggestions shown in the
attached letter could be considered a last resort. Crown will not
warrant the flooring unless . . . [Terry’s] is willing to warrant it.

The attached letter from plaintiff to defendant Crown stated that
plaintiff would “not warrant any product glued directly to the sub-
strate per manufacturer requirements” due to “off the scale” moisture
readings in the concrete pad and would install the flooring only “if
warranty is voided and signed by the owner.” Thereafter, Tilley con-
tacted the developer of the office suite who installed a concealed
drain with inlets into the concrete pad. The developer also re-graded
the lot and “waterproofed” the building’s exterior. Subsequent mois-
ture testing completed by an independent contractor at defendant
Alvis’ request resulted in an acceptable moisture reading. Upon
receiving notice of the normal moisture reading, plaintiff installed
the flooring.!

Plaintiff completed the flooring installation on or about 12
December 2002. Shortly thereafter, defendant Crown advised Tilley
that it would not be able to complete the project. At that time, defend-
ant Alvis had paid $172,094.00 pursuant to four previous payment
applications certified by Tilley. On 30 December 2002, Tilley certified
defendant Crown’s fifth payment application for $10,752.00, which
showed that defendant Crown had substantially completed all work
under the Prime Contract except installation of appliances. The pay-
ment application also listed the balance of the contract price as

1. There is additional evidence in the record to support an inference that delay on
the part of defendant Alvis slowed construction. For example, correspondence
between the parties shows that on 16 October 2002 defendant Alvis had not yet
selected floor tiling and on 1 November 2002, defendant Alvis had not yet selected
materials for casework. Further, on 21 November 2002, it became apparent that Tilley
had provided defendant Crown with the wrong finish specifications for hardware,
which then needed to be uninstalled and replaced. All of these materials needed to be
ordered and some of the materials needed to be specially produced.
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$12,450.00, which included a $2,827.00 allowance for appliances and
$9,623.00 for retainage.

Defendant Alvis never remitted the fifth payment. Instead, de-
fendant Alvis, through Tilley, sought a sixth and final payment ap-
plication from defendant Crown, showing a $0.00 balance. Notes
made by Tilley following a meeting between himself and Robert O.
Mitchell, who was defendant Crown’s president, state, “If Apps. are

zeroed out as Bal. Due = 0.00, no liens can be filed against client.”
(Emphasis added.)

Immediately thereafter, defendant Crown sent a letter to Tilley.
The letter stated that defendant Crown had been “paid in full for
all services rendered” as of the letter date, 14 January 2003. It
further stated,

[w]e will not be able to complete the project unless you are will-
ing to pay the subs and suppliers directly for the remainder of the
project. We will stay on record as your General Contractor and
provide all necessary supervisory and project management sup-
port as required by yourself to complete the job.

The project architect forwarded defendant Crown’s letter to defend-
ant Alvis, but included a notation that defendant Crown “has not sent
a Final [Payment] Application showing a $0.00 balance as he indi-
cated he would.”

Neither defendant Crown nor defendant Alvis has paid plain-
tiff for the flooring installation; however, defendant Alvis opened a
dental practice in the office on 23 December 2002, seven days be-
fore Tilley certified defendant Crown’s fifth payment application for
work completed as of 24 December 2002. On 1 April 2003, plaintiff
filed a subcontractor’s lien on defendant Alvis’ dental office in the
amount of $7,921.00 (the Subcontract price) pursuant to Chapter 44A
of the North Carolina General Statutes, claiming “a right of subroga-
tion to the lien held by the general contractor [defendant Crown] on
the real property.”2

2. N.C. Gen. Stat. § 44A-8 provides that a general contractor or other

person who performs or furnishes labor . . . or furnishes materials . . . pursu-
ant to a contract, either express or implied, with the owner of real property for
the making of an improvement thereon shall, upon complying with the provi-
sions of this Article, have a right to file a claim of lien on real property on the
real property to secure payment of all debts owing for labor done . . . or ma-
terial furnished.
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On 6 June 2003, plaintiff filed a civil action in District Court,
Wake County pursuant to N.C. Gen. Stat. § 44A-13 to enforce the
lien. In its verified complaint plaintiff also alleged claims against
defendant Crown for breach of contract, against defendant Alvis for
unfair and deceptive trade practices, and against both defendants for
quantum meruil. Finally, plaintiff sought recovery of attorneys fees
pursuant to N.C. Gen. Stat. § 44A-35, alleging that defendant Alvis
“unreasonably refused to fully resolve the matters which constitute
the basis of the Lien part of this Complaint.”

Defendant Alvis filed an answer, motion, counterclaim, and cross-
claim on 8 August 2003. As an initial matter, defendant Alvis alleged
that the counterclaims and cross-claims stated in his pleading raised
the amount in controversy beyond $10,000.00; thus, defendant Alvis
moved that the dispute be transferred to superior court. This motion
was subsequently denied by Superior Court Judge Narley L. Cashwell
on 27 October 2003. Defendant Alvis then asserted two counterclaims
against plaintiff for negligence and breach of contract and also
asserted cross-claims against defendant Crown.

Defendant Crown did not answer either plaintiff’s complaint or
defendant Alvis’ cross-claims. On 22 August 2003, plaintiff moved for
entry of default against defendant Crown, which the Clerk of Court
issued that same day. On or about 17 October 2003, Judge Jane P.
Gray entered the default judgment against defendant Crown in the
amount of $7,921.00 plus costs, interest, and reasonable attor-
neys fees.

Plaintiff filed a reply to defendant Alvis’ counterclaims on 7
October 2003, denying the allegations contained therein and affirma-
tively raising six defenses: absence of consideration, breach of con-
tract, unclean hands, estoppel, setoff, and contributory negligence.

On 1 November 2004, defendant Alvis filed a motion for summary
judgment as to all of plaintiff’s claims. In support of his motion,
Defendant Alvis stated that defendant Crown “did not have a lien

N.C. Gen. Stat. § 44A-23 provides that

A first tier subcontractor, who gives notice of claim of lien upon funds as
provided in this Article, may, to the extent of this claim, enforce the claim of
lien on real property of the contractor created by Part 1 of this Article. . . .
[Ulpon the filing of the claim of lien on real property, with the notice of claim
of lien upon funds attached, and the commencement of the action, no action
of the contractor shall be effective to prejudice the rights of the subcontractor
without his written consent.
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claim on the Project at the time of Plaintiff’s filing of alleged Claim of
Lien and Notice of Claim of Lien by First Tier Subcontractor, and that
no funds were owed by the Owner to the General Contractor, for
which Plaintiff, as first tier subcontractor, could subrogate any
alleged lien claims.” In conjunction with his motion for summary
judgment, defendant Alvis submitted the 14 January 2003 letter from
defendant Crown to Tilley and the report of John F. Sinnett, an archi-
tect retained by defendant Alvis to inspect his dental office and
review the construction plans and Prime Contract. In the report dated
2 November 2004, Sinnett concluded that “[t]otal repairs and super-
vision will run between $6,800.00 and $7,300.00.”

On 4 November 2004, plaintiff filed a motion for summary judg-
ment as to all counterclaims asserted by defendant Alvis. In support
of its motion, plaintiff stated (1) defendant Alvis’ claims are barred by
the economic loss rule, (2) defendant Alvis lacked standing to bring
the counterclaims at issue, and (3) discovery showed that defendant
Alvis could not produce evidence of the essential elements of his
counterclaims. That same day, plaintiff also moved for judgment on
the pleadings as to defendant Alvis’ counterclaims.

On 8 November 2004, defendant Alvis moved for entry of default
on his cross-claims against defendant Crown, and the Clerk of Court
entered default against Crown on 18 November 2004. On 28
September 2005, Judge Jane P. Gray entered the default judgment
against defendant Crown in the amount of $9,827.00 plus costs, inter-
est, and reasonable attorneys fees.

On 22 November 2004, the trial court granted plaintiff’s motion
for judgment on the pleadings, dismissing defendant Alvis’ counter-
claims with prejudice. On or about 6 June 2005, the court partially
granted defendant Alvis’ motion for summary judgment as to plain-
tiff’s claim for quantum merwit.

The parties’ remaining claims were heard by bench trial in district
court on 15 and 16 August 2005, Judge Jane P. Gray presiding, after
which the court announced its ruling in favor of plaintiff. Thereafter,
plaintiff filed a motion to recover attorneys fees pursuant to N.C.
Gen. Stat. § 44A-35. In support of its motion, plaintiff alleged that
defendant Alvis had “unreasonably refus[ed] to fully resolve [the]
matter which constituted the basis of this suit.” In addition to the tes-
timony admitted at trial, plaintiff directed the court’s attention to a
letter and an e-mail received by plaintiff from defendant Alvis’ initial
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counsel. The correspondence, dated 26 June 2003 and 4 August 2003
respectively, stated,

In view of all the circumstances, [defendant Alvis] will make no
voluntary payment to any party. If there is not a dismissal, then
there will be a litigation of everyone’s claims to judgment.

and

If we must file pleadings, then we will be looking to your client
for a settlement payment to [defendant Alvis], and that is the only
settlement we will consider. If your client ever makes recovery
against [defendant Alvis] it will be after trial court judgment and
exhaustion of all appeals.

Plaintiff further argued that unreasonable conduct on the part of
defendant Alvis led to unusually high attorneys fees. In particular,
plaintiff emphasized that (1) defendant Alvis sought to remove the
matter to superior court without cause, (2) defendant Alvis asserted
meritless counterclaims, (3) defendant Alvis pursued meritless
motions to dismiss and motions for summary judgment of the claims
against him, and (4) defendant Alvis employed three different sets of
counsel during the course of this litigation. Plaintiff sought attorneys
fees in the amount of $26,173.75.

On 28 September 2005, the trial court entered judgment pursuant
to N.C. Gen. Stat. § 1A-1, Rule 52(a) against defendant Alvis for com-
pensatory damages in the amount of $7,921.00. The court decreed
that the award is “a lien on the Subject Property” which “may be
enforced by foreclosure of the Property” and further decreed that
plaintiff “shall have and recover reasonable attorneys’ fees in the
amount of $17,000.00,” to be taxed as court costs against defend-
ant Alvis.

On 25 October 2005, defendant Alvis entered notice of appeal
from the order entered by Superior Court Judge Narley L. Cashwell
denying his motion to transfer to superior court and from the N.C.
Gen. Stat. § 1A-1, Rule 52(a) judgment entered by District Court Judge
Jane P. Gray. Because defendant did not discuss in his brief the order
denying his motion to transfer, we deem defendant Alvis’ assignment
of error to that order abandoned. N.C. R. App. P. 28(a). Defendant
Alvis raises four questions concerning the Rule 52(a) judgment on
appeal: (1) whether the trial court’s finding that the property owner
owed a gross payment deficiency to the general contractor was sup-
ported by competent evidence; (2) whether the trial court’s entry of



10 IN THE COURT OF APPEALS

TERRY’S FLOOR FASHIONS, INC. v. CROWN GEN. CONTR'RS, INC.
[184 N.C. App. 1 (2007)]

default judgment against the general contractor in favor of the prop-
erty owner is consistent with the trial court’s entry of judgment
against the property owner in favor of the subcontractor pursuant to
N.C. Gen. Stat. § 1A-1, Rule 52(a), following a bench trial; and (3)
whether the trial court abused its discretion by awarding the sub-
contractor $17,000.00 in attorneys’ fees based upon a finding that
the property owner “unreasonably refused to fully resolve the matter”
out of court.

II. Gross Payment Deficiency/Right to Setoff

[1] Defendant Alvis argues that the trial court erred in finding that
plaintiff had a right to file a subrogation lien based on a “gross pay-
ment deficiency” owed to defendant Crown by defendant Alvis.
Specifically, defendant Alvis argues that defendant Crown’s 14
January 2003, letter to Tilley and the default judgment entered in
defendant Alvis’ favor against defendant Crown show that defendant
Alvis did not owe any funds to defendant Crown at the time plaintiff
filed its lien. Alternatively, defendant Alvis argues that the trial court
erred in calculating the amount he was entitled to setoff from the
Prime Contract price for damages he incurred as a result of defend-
ant Crown’s breach. Defendant Alvis concludes that a properly calcu-
lated setoff would extinguish any right to payment possessed by
defendant Crown and, correspondingly, plaintiff’s right to subroga-
tion. We disagree.

N.C. R. Civ. P, Rule 52(a)(1), provides that “[i]n all actions
tried upon the facts without a jury . . . the court shall find the facts
specially and state separately its conclusions of law thereon.” When
finding facts pursuant to Rule 52(a), the trial judge considers “the
credibility of the witnesses and the weight to be given their testimony
and the reasonable inferences to be drawn therefrom.” Knutton v.
Cofield, 273 N.C. 355, 359, 160 S.E.2d 29, 33 (1968). “If different infer-
ences may be drawn from the evidence, [the trial judge] determines
which inferences shall be drawn and which shall be rejected.” Id.

On appeal, this Court considers whether the trial court’s findings
of fact are supported by competent evidence. Hollerbach wv.
Hollerbach, 90 N.C. App. 384, 387, 368 S.E.2d 413, 415 (1988).
Findings of fact supported by competent evidence are binding on
appeal, notwithstanding the existence of contradictory evidence.
Lagies v. Myers, 142 N.C. App. 239, 246, 542 S.E.2d 336, 341 (2001).

Here, defendant Alvis assigns error to the following findings of
fact entered by the trial court:
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12. At the time the Lien was filed, Defendant Alvis had paid
Defendant Crown $172,094.00, an amount less than the
$195,296.00 stipulated in the Prime Contract, leaving a gross pay-
ment deficiency owed by Defendant Alvis to Defendant Crown of
$23,202.00. After adjustments set forth in paragraph 13 below, at
the time the Lien was filed, Defendant Alvis owed Defendant
Crown at least $13,375.00 for its performance under the Prime
Contract, an amount in excess of the Contract Sum.

13. The Court heard and considered evidence that Defendant
Crown breached the Prime Contract, and that, as a result,
Defendant Alvis should be credited with the costs of curing the
defaults and liquidated damages arising from delays in comple-
tion of work at the Subject Property, as well [as] unused contract
allowances. The Court finds that the gross payment deficiency of
$23,202.00 should be reduced by $7,000.00 for construction defi-
ciencies and $2,827.00 for an appliances credit, which adjusted
payment deficiency is $13,375.00. Crown’s purported defaults and
liquidated damages did not reduce sums otherwise owed to
Defendant Crown under the Prime Contract to the extent that
Defendant Alvis’ remaining payment obligation was less than the
Contract Sum at the time the Lien was filed.

Throughout its order the trial uses the phrase “Contract Sum” to refer
to the Subcontract price.

The parties agree that defendant Alvis contracted to pay defend-
ant Crown $195,296.00 for the interior “[f]it-up” of an office suite for
use as a dental office, and that defendant Alvis only paid defendant
Crown $172,094.00 of the Prime Contract price. The difference be-
tween the Prime Contract price and the amount actually paid by
defendant Alvis is $23,202.00.

In support of the position that he did not owe any portion of
the $23,202.00 balance at the time plaintiff filed its lien, defendant
Alvis introduced a letter from defendant Crown to Tilley, dated 14
January 2003. As explained above, Tilley solicited the letter from
defendant Crown on behalf of defendant Alvis shortly after defendant
Crown submitted (and Tilley certified) its fifth application for pay-
ment. The letter provided that defendant Crown had been “paid in full
for all services rendered,” and explained that defendant Crown would
“not be able to complete the project unless [defendant Alvis was]
willing to pay the subs and suppliers directly for the remainder of the
project.” Defendant Alvis argues that this letter, taken together with
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the default judgment entered on 8 September 2005 in his favor against
defendant Crown, proves that he did not owe a payment deficiency
under the Prime Contract at the time plaintiff filed its lien.

Initially, we note that the default judgment entered in defendant
Alvis’ favor against defendant Crown is irrelevant to the question of
whether the findings of fact contained in the trial court’s Rule 52(a)
judgment are supported by competent evidence. During a bench trial,
“[t]he trial judge becomes both judge and juror, and it is his duty to
consider and weigh all the competent evidence before him.” Knutton,
273 N.C. at 359, 160 S.E.2d at 33 (1968). Because a default judgment
entered after a trial is not “evidence before the [judge]” at trial, we do
not consider the default judgment entered against defendant Crown
when evaluating the trial court’s findings of fact. We consider the
effect of the default judgment entered against defendant Crown on
the validity of the Rule 52(a) judgment entered against defendant
Alvis in section III of this opinion.

With respect to the 14 January 2003 letter from defendant Crown,
we conclude that the trial court’s findings of fact are supported by
competent evidence. In particular, plaintiff presented Tilley’s testi-
mony that (1) defendant Alvis never paid defendant Crown for work
certified as complete in payment application five ($10,752.00); (2)
defendant Alvis never paid defendant Crown retainage that was to be
released upon substantial completion of the “fit-up,” ($9,623.00); (3)
he never certified a final settlement of account or any other docu-
ment showing a zero account balance owed by defendant Alvis to
defendant Crown under the Prime Contract; (4) defendant Crown
never agreed that Defendant Alvis was entitled to a zero balance
under the Prime Contract; (5) to his knowledge, the 14 January 2003
letter from defendant Crown did not extinguish any liens against
funds owed to defendant Crown; and (6) the 14 January 2003 letter
from defendant Crown to the project architect expressly provided
that defendant Crown would remain contractor of record and provide
supervisory support for the “[f]it-up”. Plaintiff also introduced notes
made by Tilley that state, “If Apps. are zeroed out as Bal. Due = 0.00,
no liens can be filed against client.”

The trial court, as the trier of fact during the bench trial, was en-
titled to believe plaintiff’s evidence and assign it greater weight than
the evidence presented by defendant Alvis. This evidence is compe-
tent to support the trial court’s finding that defendant Alvis owed a
gross payment deficiency to defendant Crown at the time plaintiff
filed its lien. Accordingly, this assignment of error is overruled.
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[2] In support of the position that he is entitled to a setoff against
the Prime Contract price that is sufficient to extinguish plaintiff’s
right of subrogation, defendant Alvis argues that the trial court failed
to credit him for several defects in defendant Crown’s performance
and also failed to credit him for liquidated damages owed by de-
fendant Crown. In particular, defendant Alvis emphasizes that
Crown never installed window treatments, a sound system, and
appliances; and that Crown never completed casework, and cor-
rective work as required by the Prime Contract. Defendant Alvis tes-
tified at trial that the Prime Contract provided allowances for these
items in the following amounts: $2,500.00 for window treatments,
$1,500.00 for a sound system, and $2,827.00 for appliances. Defendant
Alvis also testified that he traded a vehicle worth approximately
$2,500.00 in exchange for a handyman'’s services to fix a broken drain
in one of the bathrooms, and that he paid approximately $550.00 to
have an air conditioning unit repaired the summer after he moved
into the office.

With respect to liquidated damages, defendant Alvis testified that
he was unable to move into the dental office until 23 December 2002,
forty-eight days after the substantial completion deadline of 5
November 2002. Because the Prime Contract provided for liquidated
damages in the amount of $300.00 per day for each calendar day
beyond the substantial completion deadline on which defendant Alvis
was unable to “occupy and use the premises for the practice of den-
tistry,” Defendant Alvis concludes that he is entitled to a $14,400.00
setoff against the contract price.

In support of the trial court’s findings, plaintiff points to a sup-
plemental affidavit defendant Alvis submitted in support of his
motion for summary judgment. The affidavit stated that defend-
ant Alvis retained John F. Sinnett, an architect employed by The
Smith Sinnett Associates, P.A., to inspect his dental office and to
review the construction plans and Prime Contract. Following the
inspection, Sinnett sent defendant Alvis a report, which defendant
Alvis attached to his supplemental affidavit. In the report Sinnett
listed deficiencies in defendant Crown’s performance of the Prime
Contract and concluded,

As an architect familiar with construction costs, I estimate the
cost of the above-noted repairs will be between $5,500.00 and
$6,000.00. Additionally, I would estimate[] eight (8) hours of a
general contractors [sic] at a rate of $50.00 per hour and a mark
up of fifteen (15) percent of overhead and profit to complete the
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above list of repairs. Total repairs and supervision will run
between $6,800.00 and $7,300.00.

With respect to liquidated damages, plaintiff presented evidence
through multiple letters written by defendant Crown, and through the
testimony of Tilley, defendant Alvis, and Michael Lee Chamberlain,
who was plaintiff’s contract sales representative, that defendant Alvis
caused the construction delay. Specifically, the evidence tended to
show that defendant Alvis failed to make timely decisions in select-
ing materials required to be specially ordered or produced, includ-
ing the tile and casework; defendant Alvis failed to address in a
timely manner a pre-existing moisture problem affecting the build-
ing’s foundation; and Tilley failed to provide accurate hardware
specifications, such that specially ordered hardware needed to be
returned and reordered.

Because “a contractor is not liable under a clause for liquidated
damages based on a time limit if his failure to complete the contract
within the specified time was wholly due to the act or omission of the
other party in delaying the work,” L. A. Reynolds Co. v. State
Highway Com., 271 N.C. 40, 50, 155 S.E.2d 473, 482 (1967), plaintiff
argued that defendant Alvis waived his right to receive liquidated
damages. Moreover, “where a contract contains a provision for liqui-
dated damages, and delays in its completion are occasioned by
mutual defaults, the courts will not attempt to apportion the dam-
ages, and the obligation for liquidated damages is annulled in the
absence of a contract provision for apportionment.” Id. at 51, 155
S.E.2d at 482. No such provision is present in the contract sub judice.

In its order, the trial court found that defendant Alvis was entitled
to a setoff in the amount of $7,000.00 for construction deficiencies
and a credit in the amount $2,827.00 for appliances that were not
installed by defendant Crown. The trial court did not find that defend-
ant Alvis was entitled to a setoff for liquidated damages. Thus, the
total amount setoff by the trial court against the contract price was
$9,827.00, leaving a net payment deficiency of $13,375.00. This defi-
ciency exceeds the amount claimed by plaintiff in its lien.

Based on the evidence discussed above, and our review of the
record in total, we conclude that plaintiff presented competent evi-
dence from which the trial court could calculate a setoff in the
amount of $9,827.00. Although defendant Alvis presented evidence to
support a larger setoff, the trial judge was charged with determin-
ing the credibility of the testimony of Tilley, defendant Alvis, and
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Chamberlain, and the weight to be given to the evidence, including
the report completed by Sinnett. Accordingly, this assignment of
error is overruled.

III. Consistency of Judgments

[38] Defendant Alvis argues that the trial court’s award of judgment,
pursuant to N.C. Gen. Stat. § 1A-1, Rule 52(a), in favor of plaintiff
against him is inconsistent with the trial court’s entry of default judg-
ment in his favor against defendant Crown. In support of this argu-
ment, defendant asserts that he cannot simultaneously (1) be liable to
plaintiff in subrogation based on a gross payment deficiency owed to
defendant Crown under the Prime Contract, and (2) be entitled to
compensatory damages from defendant Crown for breach of the
Prime Contract. Defendant Alvis concludes that the Rule 52(a) judg-
ment must be vacated. We disagree.

Defendant Alvis cites one case, Streeter v. Cotton, 133 N.C. App.
80, 514 S.E.2d 539 (1999), in support of his conclusion. In Streeter this
Court considered the effect of a single trial court order that simulta-
neously granted the plaintiff’s motion for judgment notwithstanding
the verdict [JNOV] and the plaintiff’s motion for a new trial. 133 N.C.
App. at 83, 514 S.E.2d at 542. Because it is legally inconsistent to
determine that a plaintiff is entitled to judgment as a matter of law by
awarding JNOV and then submit that same claim to a jury by award-
ing a new trial, this Court vacated the trial court order and remanded
the matter “for rehearing of plaintiff’s motions for JNOV and new
trial.” Id. In a similar case, this Court noted, “the [trial] court’s appar-
ent intent was to grant defendant a JNOV and order a new trial if the
JNOV was not upheld on appeal.” Southern Furniture Hardware,
Inc. v. Branch Banking and Trust Co., 136 N.C. App. 695, 703, 526
S.E.2d 197, 202 (2000). In so doing, the Court described the order as
“internally inconsistent.” Id. at 705, 526 S.E.2d at 203.

Here, defendant Alvis challenges the validity of separate judg-
ments, resolving the rights of three different parties with respect to a
claim and cross-claim: A judgment following bench trial entered
against Defendant Alvis pursuant to N.C. Gen. Stat. § 1A-1, Rule 52
and a default judgment entered against Defendant Crown pursuant to
N.C. Gen. Stat. § 1A-1, Rule 55. The facts sub judice do not create an
internal inconsistency and are not governed by Streeter.

Defendant Alvis argues that the default judgment he obtained
against defendant Crown shows that defendant Crown’s breach of the
Prime Contract, and the damages he incurred thereby, extinguished
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his financial obligations to defendant Crown; therefore, the trial court
erred in entering a judgment against him in favor of a plaintiff who
was subrogated to defendant Crown’s rights under the Prime
Contract. To the extent defendant Alvis argues that entry of default
judgment on his cross-claim determines the merits of plaintiff’s claim,
defendant Alvis’ argument rests on the doctrines res judicata and col-
lateral estoppel.

“Res judicata estops a party or its privy from bringing a sub-
sequent action based on the ‘same claim’ as that litigated in an
earlier action.” Whitacre P'ship v. Biosignia, Inc., 358 N.C. 1, 15, 591
S.E.2d 870, 880 (2004). “[C]ollateral estoppel precludes the subse-
quent adjudication of a previously determined issue, even if the
subsequent action is based on an entirely different claim.” Id.
Both are common law doctrines that “advance the twin policy goals
of ‘protecting litigants from the burden of relitigating previously
decided matters and promoting judicial economy by preventing need-
less litigation.” ” Id. (quoting Thomas M. McInnis & Assocs. v. Hall,
318 N.C. 421, 428, 349 S.E.2d 552, 556 (1986)) (emphasis added).
Because the claims filed by plaintiff and cross-claim filed by defend-
ant Alvis were in a single action, the Rule 52(a) judgment does
not represent a relitigation of issues or claims.3 Accordingly, this
assignment of error is overruled.4

IV. Attorneys Fees

[4] Defendant Alvis argues that the trial court abused its discretion
by awarding plaintiff $17,000.00 in attorneys’ fees based upon its find-
ing that he “unreasonably refused to fully resolve the matter” out of
court. We disagree.

3. In this opinion, we hold only that the trial court’s finding that defendant Alvis
owes defendant Crown a gross payment deficiency under the Prime Contract is sup-
ported by competent evidence, that the Rule 52(a) judgment entered against Defendant
Alvis and the default judgment entered against defendant Crown are not legally incon-
sistent as explained by Streeter, and that entry of default judgment against defendant
Crown did not estop plaintiff from seeking a Rule 52(a) judgment against defendant
Alvis. We do not consider the validity of the default judgment entered against defend-
ant Crown, which has not been appealed.

4. In the section of his brief addressing inconsistency of judgments, defendant
Alvis also argues that the trial court’s entry of the Rule 52(a) judgment “effectively
grants Terry’s a double recovery arising out of a single contract” and states that “by
opting to pursue and obtain a judgment against Crown on October 17, 2003, Terry’s
elected its remedy.” Defendant Alvis did not assign error to the Rule 52(a) judgment on
the basis of “double recovery” and does not support this argument with citation to any
legal authority. Accordingly, this argument is not properly before the Court and we do
not consider it. N.C. R. App. P. 10(a) and 28.
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N.C. Gen. Stat. § 44A-35 provides:

In any suit brought or defended under the provisions of Article 2
or Article 3 of this Chapter, the presiding judge may allow a rea-
sonable attorneys’ fee to the attorney representing the prevailing
party. This attorneys’ fee is to be taxed as part of the court costs
and be payable by the losing party upon a finding that there was
an unreasonable refusal by the losing party to fully resolve the
matter which constituted the basis of the suit or the basis of
the defense.

This Court reviews a trial court’s award of attorney’s fees pur-
suant to section 44A-35 for abuse of discretion. Martin Architectural
Prods. Inc. v. Meridian Constr. Co., 155 N.C. App. 176, 182, 574
S.E.2d 189, 193 (2002). “To demonstrate an abuse of discretion, the
appellant must show that the trial court’s ruling was manifestly
unsupported by reason, or could not be the product of a reasoned
decision.” Nationwide Mut. Fire Ins. Co. v. Bourlon, 172 N.C. App.
595, 601, 617 S.E.2d 40, 45 (2005), aff’d per curiam, 360 N.C. 356, 625
S.E.2d 779 (2006) (internal citation omitted).

In support of his position, defendant contends that the trial court
“punished” him for “asserting valid defenses [based upon the 14
January 2003 letter from Defendant Crown to Tilley] even following
reasonable offers to settle.” In his reply to plaintiff’s motion for attor-
neys fees, defendant Alvis states that he made a settlement offer of
$1,500.00 to plaintiff on 16 May 2004 and an second offer of $2,000.00
on 16 November 2004.

In response, plaintiff argues that $2,000.00 was not a reasonable
settlement offer and emphasizes two letters from defendant Alvis,
dated 26 June 2003 and 4 August 2003 respectively. The letters state:

In view of all the circumstances, [defendant Alvis] will make no
voluntary payment to any party. If there is not a dismissal, then
there will be a litigation of everyone’s claims to judgment.

and

If we must file pleadings, then we will be looking to your client
for a settlement payment to [defendant Alvis], and that is the only
settlement we will consider. If your client ever makes a recovery
against [defendant Alvis] it will be after trial court judgment and
exhaustion of all appeals.
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Additionally, plaintiff argues that defendant Alvis (1) pursued a
meritless motion to remove the matter to superior court that was
denied on 27 October 2003; (2) pursued meritless counterclaims
against plaintiff that were dismissed by judgment on the pleadings
entered 22 November 2004; and (3) pursued groundless motions to
dismiss and motions for summary judgment of plaintiff’s claims,
which were denied (with the exception of plaintiff’s claim for quan-
tum meruit) on 7 June 2005.

After considering this and other evidence presented by the par-
ties, including the report completed by Sinnett discussed in section II
of this opinion, the trial court found the following:

15. Plaintiff has attempted to obtain payment funds secured
by the Notice of Lien and the Lien from Defendants Crown and
Alvis. Defendant Alvis unreasonably refused to fully resolve the
matter after receiving the report from his consulting architect
[Sinnett] on November 2, 2004. The consulting architect reported
his conclusion that only about $7,000.00 in recommended reme-
dial work was needed under the Prime Contract and of that
amount, only $200.00 could be attributed to Plaintiff’s perform-
ance under the Contract. Defendant Alvis presented no evidence
that the recommended remedial work was ever contracted and
paid for by him.

18. As a result of Defendant Alvis’ unreasonable refusal to
fully resolve the matter that is the basis of this dispute, Plaintiff
has incurred reasonable attorney’s fees in the amount of
$17,000.00. This amount represents fees incurred after November
2, 2004 and includes what the Court finds as a reasonable fee for
preparing the Motion for Attorney Fees.

These findings of fact indicate, on their face, that the trial court’s
award of attorneys fees was the product of a reasoned decision: the
trial court reasoned that because defendant’s own consultant in-
formed him on 2 November 2004 that it would only cost about
$7,000.00 to remedy defendant Crown’s deficient performance under
the Prime Contract, it was unreasonable for defendant Alvis to insist
that defendant Crown’s deficient performance extinguished his obli-
gations under the Prime Contract. Moreover, it is apparent from the
remainder of the trial court’s order that the court believed plaintiff’s
evidence tending to show that defendant’s conduct caused or con-
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tributed to the construction delay; thus, the trial court concluded that
defendant Alvis was not entitled to a set off for liquidated damages.

We recognize that the dissenting opinion would vacate the award
of attorneys’ fees and remand this case to the trial court for addi-
tional findings regarding the reasonableness of the amount of fees
awarded. We do not address the amount of the award because
defendant Alvis did not assign error to the amount or mention
this argument in his brief. For the reasons stated above, we con-
clude that the trial court did not abuse its discretion in awarding
plaintiff attorneys fees based on defendant Alvis’ unreasonable
refusal to resolve the dispute out of court. Accordingly, this assign-
ment of error is overruled.

V. Conclusion

For the reasons stated above we hold that (1) the trial court’s
finding that defendant Alvis owed a gross payment deficiency to
defendant Crown was supported by competent evidence; (2) the trial
court’s entry of judgment against defendant Alvis in favor of plaintiff
pursuant to N.C. Gen. Stat. § 1A-1, Rule 52(a) following a bench trial
is not inconsistent with the court’s entry of default judgment against
defendant Crown in favor of defendant Alvis; and (3) the trial court
did not abuse its discretion by awarding plaintiff $17,000.00 in attor-
neys’ fees based upon a finding that defendant Alvis “unreasonably
refused to fully resolve the matter” out of court. Accordingly, we
affirm the judgment entered on 28 September 2005 by Judge Jane P.
Gray in District Court, Wake County.

AFFIRMED.
Judge STEPHENS concurs.

Judge TYSON concurring in part and dissenting in part in a
separate opinion.

TYSON, Judge, concurring in part, dissenting in part.

I concur in the result reached by the majority in sections I
through III of their opinion. The award to plaintiff for $17,000.00 in
attorneys’ fees pursuant to N.C. Gen. Stat. § 44A-35 is error. No com-
petent or substantial evidence supports any finding that defendant
Alvis unreasonably refused to settle and without this finding, the trial
court’s unsupported conclusion to award attorneys’ fees is an error of
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law. The trial court also failed to make required findings of fact
regarding the reasonableness of the attorneys’ fees it awarded. I vote
to reverse in part and respectfully dissent.

1. Background

Following a bench trial, the trial court awarded plaintiff $7,921.00
in compensatory damages from defendant Alvis. The trial also
awarded plaintiff $17,000.00 in attorneys’ fees pursuant to N.C. Gen.
Stat. § 44A-35.

The statute states, in relevant part:

In any suit brought or defended under the provisions of Article 2
or Article 3 of this Chapter, the presiding judge may allow a rea-
sonable attorneys’ fee to the attorney representing the prevail-
ing party. This attorneys’ fee is to be taxed as part of the court
costs and be payable by the losing party upon a finding that
there was an unreasonable refusal by the losing party to fully
resolve the matter which constituted the basis of the suit or the
basis of the defense.

N.C. Gen. Stat. § 44A-35 (emphasis supplied).

To support its award of attorneys’ fees, the trial court found
as fact:

15. Plaintiff has attempted to obtain payment funds secured by
the Notice of Lien and the Lien from Defendants Crown and Alvis.
Defendant Alvis unreasonably refused to fully resolve the matter
after receiving the report from his consulting architect on
November 2, 2004. The consulting architect reported his conclu-
sion that only about $7,000.00 in recommended remedial work
was needed under the Prime Contract and of that amount, only
$200.00 could be attributed to Plaintiff’s performance under the
contract. Defendant Alvis presented no evidence that the recom-
mended remedial work was ever contracted and paid for by him.

16. Defendant Alvis did not tender an Offer of Judgment in
this lawsuit.

17. Plaintiff is the prevailing party.

18. As a result of Defendant Alvis’ unreasonable refusal to fully
resolve the matter that is the basis of this dispute, Plaintiff has
incurred reasonable attorney fees in the amount of $17,000.00.
This amount represents fees incurred after November 2, 2004 and
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includes what the Court finds as a reasonable fee for preparing
the Motion for Attorney Fees.

The trial court concluded as a matter of law:

12. In the Court’s discretion, Plaintiff’s reasonable attorneys’ fees
in the amount of $ 17,000.00 should be taxed against Defendant
Alvis as court costs pursuant to N.C.G.S. § 44A-35.

II. Standard of Review

Upon an appeal from a judgment entered in a non-jury trial, our
Supreme Court imposed “three requirements on the court sitting as
finder of fact: it must (1) find the facts on all issues joined in the
pleadings; (2) declare the conclusions of law arising from the facts
found; and (3) enter judgment accordingly.” Stachlowsk? v. Stach, 328
N.C. 276, 285, 401 S.E.2d 638, 644 (1991). Our standard of review is
whether competent evidence exists to support the trial court’s find-
ings of fact and whether the findings support the conclusions of law.
Sessler v. Marsh, 144 N.C. App. 623, 628, 551 S.E.2d 160, 163, disc.
rev. denied, 354 N.C. 365, 556 S.E.2d 577 (2001). The trial court’s con-
clusions of law drawn from the findings of fact are reviewable de
novo. Humphries v. City of Jacksonville, 300 N.C. 186, 187, 265
S.E.2d 189, 190 (1980).

In addition, when awarding attorneys’ fees, the trial court must
make specific findings of fact concerning the attorney’s skill, the
attorney’s hourly rate, and the nature and scope of the legal serv-
ices rendered. In re Baby Boy Scearce, 81 N.C. App. 662, 663-64,
345 S.E.2d 411, 413, disc. rev. denied, 318 N.C. 415, 349 S.E.2d 590
(1986). Whether these requirements are met is a question of law,
reviewable on appeal. Taylor v. Taylor, 343 N.C. 50, 54, 468 S.E.2d
33, 35 (1996).

The decision to award attorneys’ fees pursuant to N.C. Gen. Stat.
§ 44A-35 is within the trial court’s discretion. N.C. Gen. Stat. § 44A-35
“does not mandate that the trial court award attorneys’ fees, but
instead places the award within the trial court’s discretion.” Barrett
Kays & Assocs., PA. v. Colonial Bldg. Co., 129 N.C. App. 525, 530,
500 S.E.2d 108, 112 (1998).

III. Unreasonably Refused to Settle

Defendant Alvis argues the evidence does not support the trial
court’s finding that he unreasonably refused to settle. Defendant Alvis
contends he attempted to resolve the matter in good faith by offering
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plaintiff successive settlements of $1,500.00 and $2,000.00 and he
asserted valid defenses against plaintiff’s claims. I agree.

N.C. Gen. Stat. § 44A-35 provides the trial court “may” award
a prevailing party a reasonable attorneys’ fee upon a finding there
was an “unreasonable refusal . . . to fully resolve the matter which
constituted the basis of the suit or the basis of the defense.” An award
of attorneys’ fees under this statute is not mandatory and the trial
court may only award attorneys’ fees in cases after findings of fact
based upon substantial evidence of the losing party’s unreasonable
refusal to settle or the failure to assert valid defenses. N.C. Gen. Stat.
§ 44A-35; see Barrett Kays & Assocs., PA., 129 N.C. App. at 530, 500
S.E.2d at 112 (The statute “does not mandate that the trial court
award attorneys’ fees, but instead places the award within the trial
court’s discretion.”)

Plaintiff’s allegations against defendant Alvis showed he was only
secondarily liable to plaintiff after defendant Crown, the general con-
tractor. Defendant Alvis never dealt directly with plaintiff prior to
hearing from plaintiff’s attorney about a possible lawsuit. When con-
fronted with a lawsuit from plaintiff, defendant Alvis was reasonable
to rely on the general contractor, in which defendant Crown stated it
had “been paid in full for all services rendered” as of 14 January 2003
for work on defendant Alvis’s job. Defendant Alvis’s defenses for off-
sets and credits were allowed by the trial court to reduce any gross
deficiency due plaintiff.

The majority’s opinion relies in part on two letters dated 26 June
2003 and 4 August 2003 from defendant Alvis’s counsel to plaintiff’s
counsel after suit was filed. In these letters, defendant Alvis’s counsel
states he “will make no voluntary payment to any party” and that the
only settlement he will consider is a payment from plaintiff to defend-
ant Alvis. At that time, defendant Alvis had asserted claims against
defendant Crown and defendant Alvis’s architect had supported off-
sets against both plaintiff and defendant Crown for deficiencies.
These letters fail to show defendant Alvis unreasonably refused to
resolve the matter. Both letters were dated prior to the two settle-
ment offers made by defendant Alvis to plaintiff. These letters
became irrelevant after substantial settlement offers were made to
and rejected by plaintiff and cannot support a finding that defendant
Alvis unreasonably refused to settle.

On 16 May 2004, defendant Alvis made a settlement offer of
$1,5600.00 to plaintiff. Plaintiff rejected this offer. Defendant Alvis
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made a second settlement offer to plaintiff on 16 November 2004 for
$2,000.00 prior to the initial trial date in this matter. Plaintiff rejected
this offer and counter offered $7,921.00, no compromise from the
original amount of its claim in the complaint. In its findings of fact
concerning the award of attorneys’ fees to plaintiff, the trial court
failed to consider or make findings of fact regarding the two settle-
ment offers defendant Alvis made to plaintiff after the letters, but
prior to trial.

Without adequate findings of fact, the trial court’s conclusion to
award plaintiff attorneys’ fees pursuant to N.C. Gen. Stat. § 44A-35 is
error. Defendant Alvis made two separate substantial settlement
offers to plaintiff and asserted reasonable defenses against plaintiff’s
claims. The trial court’s conclusion to award plaintiff attorneys’ fees
pursuant to N.C. Gen. Stat. § 44A-35 is not supported by its findings
of fact. I respectfully dissent.

IV. Reasonableness of the Attorneys’ Fees Awarded

The trial court also failed to make required findings of fact as to
the reasonableness of the attorneys’ fees awarded.

The majority’s opinion asserts defendant Alvis failed to assign
error or argue the amount of attorneys’ fees awarded. Defendant
Alvis assigned error to:

20. Paragraph 3 of the Trial Court’s Final Decree in the Rule
52(A) Judgment, on the grounds that the evidence was insuffi-
cient to support a finding that Plaintiff-Appellee should recover
attorneys’ fees from Defendant-Appellant, and an award of the
same is contrary to law.

Defendant Alvis argues in his brief, “[T]he trial court abused its dis-
cretion in awarding [plaintiff’s] more than 2 times the amount of the
contract in attorney fees. The decision of the trial court awarding
Terry’s $17,000.00 in attorneys fees constitutes an abuse of discretion
and should be reversed.” Defendant Alvis also “request[ed] that this
Court reverse and vacate the trial court’s Rule 52(A) Judgment award-
ing ... attorney’s fees.” Defendant Alvis assigned error to, and argued,
the amount of the attorneys’ fee awarded was unreasonable.

This Court has stated:

A trial court, in making an award of attorneys’ fees, must explain
why the particular award is appropriate and how the court
arrived at the particular amount. Specifically, an award of attor-
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ney’s fees usually requires that the trial court enter findings of
fact as to the time and labor expended, skill required, customary
fee for like work, and experience or ability of the attorney based
on competent evidence.

Dunn v. Canoy, 180 N.C. App. 30, 49, 636 S.E.2d 243, 255 (2006)
(emphasis supplied) (internal quotation and citations omitted), disc.
rev. dented, 361 N.C. 351, — S.E.2d — (2007); see Thorpe v. Perry-
Riddick, 144 N.C. App. 567, 572, 551 S.E.2d 852, 856 (2001) (“If the
trial court elects to award attorney fees, it must also enter findings of
fact as to the time and labor expended, skill required, customary fee
for like work, and experience or ability of the attorney based on com-
petent evidence.”); see also Brookwood Unit Ownership Assn. v.
Delon, 124 N.C. App. 446, 449-50, 477 S.E.2d 225, 227 (1996) (“To
determine if an award of counsel fees is reasonable, ‘the record must
contain findings of fact as to the time and labor expended, the skill
required, the customary fee for like work, and the experience or abil-
ity of the attorney’ based on competent evidence.” (quoting West v.
Tilley, 120 N.C. App. 145, 151, 461 S.E.2d 1, 4 (1995); United
Laboratories, Inc. v. Kuykendall, 102 N.C. App. 484, 494, 403 S.E.2d
104, 111 (1991), aff’d, 335 N.C. 183, 437 S.E.2d 374 (1993)).

The trial court failed to make these required findings of fact and
erred by awarding to plaintiff $17,000.00 in attorneys’ fees pursuant
to N.C. Gen. Stat. § 44A-35. The statute states, “the presiding judge
may allow a reasonable attorneys’ fee to the attorney representing
the prevailing party.” N.C. Gen. Stat. § 44A-35 (emphasis supplied).

The trial court “must . . . make sufficient findings of fact and con-
clusions of law to allow the reviewing court to determine whether a
judgment, and the legal conclusions that underlie it, represent a cor-
rect application of the law.” Spicer v. Spicer, 168 N.C. App. 283, 287,
607 S.E.2d 678, 682 (2005).

The trial court’s findings of fact concerning the imposition of
attorneys’ fees are set out above. The trial court failed to make any
finding of fact “as to the time and labor expended, skill required, cus-
tomary fee for like work, and experience or ability of the attorney
based on competent evidence.” Dunn, 180 N.C. App. at 49, 636 S.E.2d
at 255. Without these findings, this Court cannot “determine whether
[the] judgment, and the legal conclusions that underlie it, represent a
correct application of the law.” Spicer, 168 N.C. App. at 287, 607
S.E.2d at 682. Here, the trial court’s award of $17,000.00 in attorneys’
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fees to plaintiff must be vacated and remanded for further findings
and conclusions regarding the reasonableness of the award. Dunn,
180 N.C. App. at 50, 636 S.E.2d at 256.

V. Conclusion

Defendant Alvis did not unreasonably refuse to settle this mat-
ter with plaintiff. Defendant Alvis never dealt directly prior to plain-
tiff’s demands, made two separate and substantial settlement offers
to plaintiff, asserted reasonable defenses against plaintiff’s claims,
and was awarded offsets and credits set forth in his answer by the
trial court. No evidence shows defendant Alvis “unreasonably
refused” to settle with plaintiff. I vote to reverse the trial court’s or-
der on this issue.

Alternatively, the trial court failed to make any finding of fact “as
to the time and labor expended, skill required, customary fee for like
work, and experience or ability of the attorney based on competent
evidence.” Dunn, 180 N.C. App. at 49, 636 S.E.2d at 255. Without these
findings, this Court cannot review and determine whether the trial
court’s award of attorneys’ fees was “reasonable.” N.C. Gen. Stat.
§ 44A-35. The trial court’s award of $17,000.00 in attorneys’ fees to
plaintiff should be vacated and remanded for further findings regard-
ing the reasonableness of the award using the factors in the numer-
ous cases cited above. I respectfully dissent.

STATE OF NORTH CAROLINA v. KENNETH BARNARD

No. COA06-209
(Filed 19 June 2007)

1. Search and Seizure— traffic stop—thirty-second delay at
stop light—reasonable articulable suspicion

The trial court did not err by ruling that an officer had an
objectively reasonable articulable suspicion that defendant might
be impaired and properly stopped defendant’s vehicle after de-
fendant hesitated for thirty seconds after a stop light turned
green. Thirty seconds goes well beyond the delay caused by rou-
tine distractions.
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2. Evidence— testimony stricken and curative instruction
given—any error in allowing testimony cured

Granting defendant’s motion to strike and giving a prompt
curative instruction cured any error in denying defendant’s
motion to suppress his response to an officer’s question about
how long he had had a habit.

3. Confessions and Incriminating Statements— voluntary
statements—Miranda not applicable

Defendant’s motion to suppress statements he had made to
an officer was properly denied where he had volunteered those
statements. Miranda does not apply to voluntary statements made
without questioning.

4. Appeal and Error— preservation of issues—contention not
raised below—not briefed—not considered

Defendant’s argument concerning a search of his person was
not considered where he did not raise it to the trial court and did
not specifically argue it in his brief on appeal.

Judge CALABRIA dissenting.

Appeal by defendant from judgment entered 6 April 2005 by Judge
James U. Downs in Buncombe County Superior Court. Heard in the
Court of Appeals 30 October 2006.

Roy Cooper, Attorney General, by Daniel S. Johnson, Special
Deputy Attorney General, for the State.

Anne Bleyman for defendant-appellant.

MARTIN, Chief Judge.

Defendant was charged in bills of indictment with two counts of
possession of cocaine and two counts of having achieved the status
of an habitual felon. Prior to trial, defendant moved to suppress evi-
dence seized as a result of searches of his vehicle and his person, as
well as statements which he made to the police. After a hearing, the
motion to suppress was denied. Defendant was convicted by a jury of
two counts of possession of cocaine and subsequently entered a plea
of guilty to one count of having achieved the status of an habitual
felon. The remaining habitual felon charge was dismissed. He appeals
from a judgment sentencing him to a minimum term of 168 months
and a maximum term of 211 months imprisonment. We find no error.
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The evidence presented at the suppression hearing and at trial
tended to show that at around 12:15 a.m. on 2 December 2004, Officer
Brett Maltby was on patrol in a high crime area of downtown
Asheville where a number of bars are located. Officer Maltby was
driving a marked patrol car and was behind defendant’s vehicle, a
1993 Ford Taurus, which was stopped at a red traffic light. When the
light turned green, defendant remained stopped for approximately
thirty seconds before making a left turn. Based upon his training and
experience, Officer Maltby considered that the delayed reaction to
the green light was an indicator that the driver of the vehicle may be
impaired. Officer Maltby initiated a stop of the vehicle to determine
whether, in fact, the driver was impaired.

Officer Maltby approached defendant and asked for his license
and registration. Defendant’s breathing was rapid and he was shak-
ing. Officer Maltby smelled a slight odor of alcohol on defendant’s
breath. Defendant said that he did not have his license and gave
Officer Maltby a name and birth date. Officer Maltby returned to his
patrol car to conduct a check of the name and birth date to determine
if defendant had a driver’s license and to check for outstanding war-
rants. He determined that the information which the defendant had
given him was not correct. Officer Maltby then returned to defend-
ant’s vehicle and asked him to step out of his vehicle. Officer Maltby
observed an open container of alcohol partially concealed in a paper
bag. Officer Maltby placed defendant in investigatory detention,
handcuffed him due to his nervousness and inability to explain his
identity, and walked him back to the patrol car. Defendant then dis-
closed his real name, and Officer Maltby was able to determine that
his driver’s license had been suspended. Officer Maltby began to
write a citation for possession of an open container of alcohol and
driving while license revoked.

Officer Dwight Arrowood arrived at the scene to assist Officer
Maltby. At Officer Maltby’s direction, Officer Arrowood searched the
interior of the Taurus and recovered a crack pipe and a Brillo pad,
which is sometimes used as a filter for a crack pipe. Officer Maltby
then began to write a citation for possession of drug paraphernalia
when defendant said he would do anything to get out of the situation
and offered to purchase narcotics. He told Officer Maltby that he had
purchased crack cocaine earlier that day from a person known as
“One-Arm Willy.” Maltby was familiar with “One-Arm Willy” and
agreed to void the citations he was writing if defendant would make
a controlled buy from his drug dealer.
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Officer Maltby stored defendant’s vehicle, took him to the police
station, and secured the assistance of an undercover narcotics offi-
cer, Officer Lauffer. Defendant agreed to go to the residence of One-
Arm Willy and purchase a $20 rock of crack cocaine. The officers
explained that defendant would be searched prior to leaving the
police station, that he would accompany Officer Lauffer to the resi-
dence, purchase the crack cocaine and return immediately to the offi-
cer’s car. He would then be returned to the police station where he
would be debriefed and searched a second time.

Defendant successfully purchased a crack rock from the dealer
and turned it over to Officer Lauffer, who gave it to Officer Maltby
when they returned to the police station. Officer Maltby then began
to debrief defendant, inquiring as to what he had seen in the house for
the purpose of obtaining and executing a search warrant. Officer
Maltby searched defendant and found a small rock of crack cocaine
concealed in defendant’s pocket. Defendant told Officer Maltby that
he had gotten a “front” from One-Arm Willy for the second rock of
cocaine. He then “asked [Officer Maltby] if he could just have the
rock of crack cocaine back.” Officer Maltby refused and concluded
that the defendant was not sufficiently reliable to be used as a confi-
dential informant to support a search warrant of the dealer’s home.
Officer Maltby took defendant home and subsequently charged him
with possession of crack cocaine.

On appeal, defendant contends the trial court erred in denying his
motion to suppress the evidence seized by the officers as a result of
the vehicle stop and subsequent search of his vehicle, as well as state-
ments which he made to Officer Maltby. We have carefully considered
his arguments and conclude the evidence was properly admitted.

On a motion to suppress, we review a trial court’s findings of fact
to determine if there is competent evidence to support them. State v.
Brewington, 170 N.C. App. 264, 271, 612 S.E.2d 648, 6563 (2005) (cita-
tion omitted). The trial court’s findings upon conflicting evidence are
accorded “great deference upon appellate review as it has the duty to
hear testimony and weigh the evidence.” Id. If the findings are sup-
ported by competent evidence, they are conclusive on appeal. State v.
Campbell, 359 N.C. 644, 661, 617 S.E.2d 1, 12 (2005). The conclusions
of law which the court draws from those findings are fully review-
able. Id. at 662, 617 S.E.2d at 13.
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[1] Defendant first challenges the trial court’s denial of his motion to
suppress the evidence related to Officer Maltby’s traffic stop of the
defendant’s vehicle. He argues that Officer Maltby had neither prob-
able cause nor a reasonable, articulable suspicion to stop defendant
and therefore it was error to admit evidence resulting from the stop.
We disagree.

A police officer may effect a brief investigatory seizure of an indi-
vidual where the officer has reasonable, articulable suspicion that a
crime may be underway. Terry v. Ohio, 392 U.S. 1, 21, 20 L. Ed. 2d
889, 906 (1968). “Reasonable suspicion” requires that “[t]he stop . . .
be based on specific and articulable facts, as well as the rational
inferences from those facts, as viewed through the eyes of a reason-
able, cautious officer, guided by his experience and training.” State v.
Watkins, 337 N.C. 437, 441, 446 S.E.2d 67, 70 (1994). All the State is
required to show is a “minimal level of objective justification, some-
thing more than an ‘unparticularized suspicion or hunch.’ ” Id. at 442,
446 S.E.2d at 70 (quoting U.S. v. Sokolow, 490 U.S. 1, 7, 104 L. Ed. 2d
1, 10 (1989)). A court must consider the totality of the circumstances
in determining whether the officer possessed a reasonable and artic-
ulable suspicion to make an investigatory stop. Id. at 441, 446 S.E.2d
at 70.

The trial court found that on 2 December 2004, defendant
stopped at an intersection and “remained stopped for some 30 sec-
onds without any reasonable appearance of explanation for doing
so.” This finding is amply supported by competent evidence and thus
binding on appeal. See State v. Parker, 137 N.C. App. 590, 598, 530
S.E.2d 297, 302 (2000). Based on this finding, the trial court con-
cluded the following:

[TThe Court concludes that from the totality of the circumstances
that [sic] a reasonable articulable suspicion of wrongdoing on the
part of the Defendant existed to warrant Officer Maltby’s stop of
the Defendant’s vehicle in view of its prolonged existence at this
intersection without any reason for doing so.

When considering the totality of the circumstances, the trial
court’s findings provide the requisite objective justification from
which a conclusion can be drawn that a reasonable suspicion existed
to warrant Officer Maltby’s stop. From defendant’s thirty second
delay, Officer Maltby made a rational inference that defendant might
be impaired. This inference was based on Officer Maltby’s training
and experience, as reflected by his testimony.
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Q: Based upon your training and experience, do you have an
opinion as to whether or not that sort of delayed reaction could
usually involve an impaired substance or driving while impaired?

A: Absolutely. Yes, sir.
Q: Can you articulate that?

A: People’s reaction is slowed down. A red light turning green
and hesitating for 30 seconds definitely would be an indicator
of impairment.

Defendant, however, cites State v. Roberson, 163 N.C. App. 129,
135, 592 S.E.2d 733, 737 (2004), in which this Court held that a driver’s
eight to ten second delayed reaction at a traffic light did not give the
officer a reasonable and articulable suspicion of criminal activity.
This Court predicated its holding on the multitude of reasons a
motorist’s attention may be diverted for such a quick span of time. Id.
at 134, 592 S.E.2d at 737. The instant case is distinguishable in that
the length of defendant’s delay at the traffic light, at thirty seconds,
was three times longer than the delay in Roberson. A thirty second
delay goes well beyond the delay caused by a motorist’s routine dis-
tractions, such as changing a radio station, glancing at a map or look-
ing in the rear view mirror. See People v. Kelly, 802 N.E.2d 850,
853 (Ill. Ct. App. 2003) (finding a twenty second delay at a traffic
light to be an unreasonable period of time to react to the stop light
change and to ascertain it to be safe to proceed). As a result, Officer
Maltby was confronted with a far greater likelihood that the driver
might be impaired.

The trial court did not err in ruling that Officer Maltby had an
objectively reasonable articulable suspicion that defendant may be
impaired and properly performed a Terry stop of defendant’s ve-
hicle. Therefore, the evidence seized as a result of the stop was
properly admitted.

[2] Defendant next argues that the trial court erred in denying
his motion to suppress any statements he made after he was hand-
cuffed and placed in the patrol car because Officer Maltby failed to
properly advise him of his Miranda rights. See Miranda v. Arizona,
384 U.S. 436, 16 L. Ed. 2d 694 (1966). “ ‘It is well established that
Miranda warnings are required only when a [criminal] defendant is
subjected to custodial interrogation.’ ” State v. Smith, 160 N.C. App.
107, 114, 584 S.E.2d 830, 835 (2003) (quoting State v. Patterson, 146
N.C. App. 113, 121, 552 S.E.2d 246, 253 (2001)). The United States
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Supreme Court has defined “interrogation” as “[a] practice that the
police should know is reasonably likely to evoke an incriminating
response from a suspect[.]” Rhode Island v. Innis, 446 U.S. 291, 301,
64 L. Ed. 2d 297, 308 (1980). “Volunteered statements of any kind are
not barred by the Fifth Amendment[.]” Miranda, 384 U.S. at 478, 16
L. Ed. 2d at 726.

During the trial, the prosecutor asked Officer Maltby about
events which occurred after he had placed defendant in his patrol car:

Q: Did you then proceed to write the Defendant a citation for
Possession of Drug Paraphernalia?

A: Yes, I did.

Q: Okay. And did the Defendant say anything to you in response
to your writing those citations?

Defense Counsel: Objection, Your Honor, prior motion.
The Court: Overruled.

A: T asked the Defendant how long he had had a habit. At that
point the defendant stated for a number of years. He said he just
recently started back with his habit because of recent legal prob-
lems and troubles.

Defense Counsel: Objection, move to strike, Your Honor.

The Court: The motion is allowed. Members of the jury, do not
consider that last response of the witness.

Our Supreme Court has held “where the trial court immediately sus-
tains the defendant’s objection to a prosecutor’s comment and in-
structs the jury to disregard the offending remark, the impropriety is
cured.” State v. Garner, 340 N.C. 573, 593, 459 S.E.2d 718, 728 (1995)
(citing State v. Maynor, 331 N.C. 695, 417 S.E.2d 453 (1992); State v.
Small, 328 N.C. 175, 400 S.E.2d 413 (1991)). Assuming, arguendo, that
it was error for the trial court to deny defendant’s motion to suppress
defendant’s response to this particular question, any error was cured
by the trial court’s grant of defendant’s motion to strike and prompt
instruction to the jury not to consider the statement.

[3] As for defendant’s statements regarding his willingness to partic-
ipate in the controlled buy, the trial court found that those statements
were made “without any questions being asked.” Officer Maltby’s
direct examination continued:
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Q: Officer Maltby, did the Defendant at some time initiate a con-
versation with you, not in response to any question that you
might have asked—

Defense Counsel: Objection, leading, Your Honor.
The Court: Overruled.

Q: —not in response to any question you may have asked him,
regarding the charges that you were writing?

A: Yes. He advised there’s no way that he could hold another
charge, to be charged with something of this magnitude, and
advised that he would do anything and everything to try to help
himself out in this matter.

Defense Counsel: Objection. Move to strike.
The Court: The motion is denied. The objection is overruled.
Q: What did he say with regards to what he could do to help?

A: He said he knew several different locations where he could go
back and purchase narcotics. He advised one location through a
gentleman in West Asheville on 70 Howard Street by the name
of—nickname of One-Arm Willy.

Q: And did he say that he had been to One-Arm Willy’s recently?

A: He did. He said he had recently purchased crack at One-Arm
Willy’s house as recently as that day.

Q: I'm going to ask you to try to raise your voice just a little bit.

A: I'm sorry. Repeat. He did advise that he had been to One-Arm
Willy’s house and had been there as recently as that day to pur-
chase crack.

Q: Did he indicate whether or not he had smoked that crack?
A: Yes, he did.

Q: And what else did he say about One-Arm Willy in connection
with his pleading with you to help out with the charges?

A: He advised again that he would do absolutely anything to help
himself out to—to get rid of these charges that I had on him dur-
ing this vehicle stop.
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Officer Maltby testified that defendant volunteered the state-
ments spontaneously without prompting or questioning. The trial
court concluded that these statements were “voluntarily made, not as
aresult of any questions being asked of [defendant].” The trial court’s
conclusion is supported by the findings of fact. The holding in
Miranda does not apply to voluntary statements and, therefore, the
motion to suppress the statements was properly denied. See
Miranda, 384 U.S. at 478, 16 L. Ed. 2d at 726.

[4] Finally, though defendant has assigned error to the admission of
evidence regarding Officer Maltby’s search of his person after defend-
ant returned from the controlled buy, he has not specifically argued it
in his brief and the assignment of error could be taken as abandoned.
N.C. R. App. P. 28(b)(6) (2006). In any event, the defendant did not
raise the issue of the search of his person in his argument to the trial
court and we will not consider it on appeal. N.C. R. App. P. 10(b)(1);
see State v. Valentine, 357 N.C. 512, 525, 591 S.E.2d 846, 857 (2003).

No error.
Judge TYSON concurs.
Judge CALABRIA dissents with a separate opinion.

CALABRIA, Judge, dissenting.

I respectfully dissent from the majority opinion that there was no
error in the court’s denial of defendant’s motion to suppress evidence.
A 30-second delay at a green light fails to provide the particularized
suspicion required for an investigative stop, and I would therefore
hold that the trial court erred in denying defendant’s motion to sup-
press the crack discovered during the stop and the statements made
following the stop. However, I would remand the case to the trial
court for further proceedings to determine whether the crack rock
seized from defendant following his participation in a controlled buy
is fruit of the poisonous tree and should therefore be suppressed.

In the instant case, defendant contends that Officer Maltby, an
officer with the Asheville Police Department, had no reasonable,
articulable suspicion to stop him and it was therefore error for the
court to deny defendant’s motion to suppress evidence resulting from
the stop. “On a motion to suppress evidence, the trial court’s findings
of fact are conclusive on appeal if supported by competent evidence.”
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State v. Campbell, 359 N.C. 644, 661, 617 S.E.2d 1, 12 (2005), pet.
denied, Campbell v. N.C., 126 S. Ct. 1773, 164 L. Ed. 2d 523 (2006).
However, the conclusions of law supported by those findings are
reviewed de novo. Id. at 662, 617 S.E.2d at 13.

As the majority correctly notes, a police officer may affect a brief
investigatory seizure of an individual where the officer has reason-
able, articulable suspicion that a crime may be underway. Terry v.
Ohio, 392 U.S. 1, 20 L. Ed. 2d 889 (1968). To justify what is known as
a Terry stop, the officer “must be able to point to specific and articu-
lable facts which, taken together with rational inferences from those
facts, reasonably warrant that intrusion.” Id. at 21. This rule also
applies to investigatory traffic stops where the officer does not have
probable cause to stop the vehicle. “[A]n investigatory-type traffic
stop is justified if the totality of [the] circumstances affords an offi-
cer reasonable grounds to believe that criminal activity may be
afoot.” State v. Wilson, 155 N.C. App. 89, 95, 574 S.E.2d 93, 98 (2002).
Something more than an “unparticularized suspicion or ‘hunch’” is
required. U.S. v. Sokolow, 490 U.S. 1, 7, 104 L. Ed. 1, 10 (1989).

In the case sub judice, Officer Maltby testified that he stopped
defendant because defendant hesitated for approximately 30 seconds
before proceeding through the intersection after the red light had
turned green. Officer Maltby stated that he considered the defend-
ant’s delay in proceeding through the light to be indicative of a
slowed reaction time, which he believed indicated impairment.
Defendant presents plausible alternative reasons why a driver might
hesitate before proceeding through an intersection after a red light
has turned green. Defendant argues that a 30-second delay, by itself,
provides insufficient grounds to justify a Terry stop. I agree.

As the majority notes, this Court has previously considered the
question of whether a slight delay in proceeding through a green light
provides a sufficient basis to conduct a stop of a defendant’s vehicle.
In State v. Roberson, we determined it was not error for a trial court
to grant a motion to suppress where the only reason a police officer
stopped a driver was based on an 8 to 10 second delay before
responding to a traffic light changing from red to green. 163 N.C. App.
129, 592 S.E.2d 733 (2004).

The Roberson case was a case of first impression in North
Carolina. In Roberson, this Court noted that a driver’s actions must
be evaluated against the “backdrop of everyday driving experience”
and stated that “[i]t is self-evident that motorists often pause at a
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stop sign or traffic light when their attention is distracted or preoc-
cupied by outside influences.” Id. at 134, 592 S.E.2d at 736 (quoting
State v. Emory, 809 P.2d 522, 525 (Idaho Sup. Ct. 1991)). The Court
further stated:

A motorist waiting at a traffic light can have her attention
diverted for any number of reasons. . . . When defendant did
cross the intersection, there was nothing suspicious about her
driving and thus no indication that she may have been under
the influence of alcohol. Consequently, defendant’s driving,
including the delayed reaction at the traffic light, did not give
rise to a reasonable, articulable suspicion that she was driving
while under the influence.

Roberson, 163 N.C. App. at 134-35, 592 S.E.2d at 737 (emphasis
supplied).

The rule stated in Roberson is applicable here since the defend-
ant’s delay in the face of a changing traffic light formed the sole basis
of Officer Maltby’s suspicion that defendant was engaged in or was
about to be engaged in criminal activity.

The case sub judice involves a delay of approximately 30 sec-
onds, 20 seconds longer than the stop in Roberson. However, the
instant case is similar to Roberson in that the delay could be attrib-
utable to impairment but it could also be attributable to numer-
ous other causes and there was nothing else suspicious about defend-
ant’s driving.

While testifying on direct examination, Officer Maltby stated that
he believed defendant’s attention was diverted by the presence of a
police cruiser pulling in behind him. The relevant exchange in the
record is as follows:

Officer Maltby: The traffic light turned green for northbound
direction of travel. I observed the Defendant’s car stopped at this
red light for approximately 30 seconds before it finally made a
left-hand turn onto Hilliard Avenue.

Prosecutor: Did you find that to be unusual?
Officer Maltby: Yes sir, I did.
Prosecutor: Why is that unusual?

Officer Maltby: Typically it would mean, I believe, that the De-
fendant was paying particular attention to the rear view mirror
and noticing me and not the actual traffic light.
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As Officer Maltby himself recognized, it is typical for a driver to
watch the rear view mirror when a patrol car pulls in behind him, and
this fact explains why a driver’s attention was diverted from the traf-
fic light changing from red to green. Officer Maltby testified that he
did not look at his watch to determine the exact amount of time
defendant delayed making his turn, but merely estimated that approx-
imately 30 seconds elapsed while the light changed from red to green.
Officer Maltby also stated that the light remained green as defendant
made his lawful left-hand turn and noticed nothing suspicious in
defendant’s driving.

Officer Maltby’s testimony indicates that he did not believe he
had ample reason to stop defendant based on the delay alone, but
decided to further observe defendant’s driving for signs of impair-
ment. On cross-examination, Officer Maltby was asked why he did
not honk or beep his horn to get the defendant’s attention. The offi-
cer responded: “I wanted to further my investigation and watch him
in his driving demeanor at that point.” When Officer Maltby was
asked about defendant’s driving demeanor, he responded that the
left turn defendant made was a legal left turn. Officer Maltby fur-
ther stated that he previously observed defendant’s driving for
approximately two minutes prior to stopping him at the red light.
Just as there was nothing suspicious about defendant’s driving
after the light turned green and he turned left, there was also noth-
ing suspicious about defendant’s driving during the two minutes prior
to his stop at the red light. Thus, Officer Maltby’s suspicion was a
vague, unparticularized suspicion, which under 7erry and its prog-
eny, does not justify a stop. Further, neither the location of the stop
nor the time bolster the officer’s unparticularized suspicion.

The fact that Officer Eaton’s observation of defendant gave rise
to no more than an “ ‘unparticularized suspicion or hunch, ”
Steen, 352 N.C. at 239, 536 S.E.2d at 8 (citation omitted), cannot
be rehabilitated by adding to the mix of considerations the gen-
eral statistics advocated by the State on time, location, and spe-
cial events from which a law enforcement officer would draw his
inferences based on his training and experience, see, e.g., Emory,
119 Idaho at 664, 809 P.2d at 525 (“[statistical] inferences must
still be evaluated against the backdrop of everyday driving expe-
rience . . . [and the time of day of the stop] does not enhance the
suspicious nature of the observation [of the delay]”).
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Roberson, 163 N.C. App. at 134-35, 592 S.E.2d at 737 (citations
omitted).

Although the majority notes that Officer Maltby initiated the stop
in a “high-crime area,” it does not include this factor in weighing the
totality of the circumstances which must be considered in evaluating
the legality of the stop. Officer Maltby testified that the area in ques-
tion has a specific reputation for drug activity, prostitution, breaking
and entering, and possession of stolen vehicles, not that the area is
notorious for impaired driving.

A neighborhood’s general reputation for drug activity is not
enough to support a specific suspicion that a defendant is driving
while intoxicated. Otherwise, police would be justified in stopping
any motorist driving through a bad neighborhood where the motorist
hesitates at a stop light or other traffic control device, and this justi-
fication would come largely from external factors nonspecific to the
driver of the automobile.

We have previously determined that an officer’s decision to stop
a vehicle based on reasonable suspicion is justified only if the total-
ity of circumstances affords an officer reasonable grounds to believe
that criminal activity may be afoot. State v. Peck, 305 N.C. 734, 741,
291 S.E.2d 637, 641 (1982). For instance, an officer had reasonable
suspicion to stop a vehicle when he observed a driver who the officer
believed was driving with a revoked license. State v. Kincaid, 147
N.C. App. 94, 555 S.E.2d 294 (2001). Similarly, we have held that an
officer may conduct an investigatory stop of a vehicle where he rea-
sonably suspects the vehicle’s windows may be tinted more darkly
than allowed by North Carolina law. State v. Schiffer, 132 N.C. App.
22,510 S.E.2d 165 (1999).

However, in this case, Officer Maltby observed nothing suspi-
cious about defendant’s driving except for a pause in the face of a
traffic light turning green. As we noted in Roberson, such a delay
could be caused by any number of factors common in everyday driv-
ing. A motorist hesitating at a light could be distracted by things such
as changing a radio station or glancing at a map, as the majority rec-
ognizes, or even glancing in the rear view mirror at a patrol car, as
Officer Maltby himself recognized. But despite the majority’s asser-
tion to the contrary, such factors may cause a motorist to hesitate
longer than 10 seconds after a light has changed. As such, the justifi-
cations cited in Roberson are not erased by the passage of an addi-
tional 20 seconds.
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The majority cites People v. Kelly, 802 N.E.2d 850 (Ill. Ct. App.
2003), for the proposition that a 20-second delay at a traffic light is an
unreasonable period of time to react to the stop light change and to
ascertain it to be safe to proceed. In Kelly, the Illinois Court of
Appeals affirmed a trial judge who also denied defendant’s motion
to suppress evidence. The trial court’s denial was based on the offi-
cer’s reasonable grounds to stop a defendant who paused for 20 sec-
onds after a red light changed to green. However, the Illinois trial
court based its decision on defendant’s violation of Illinois stat-
utes requiring drivers to obey traffic control devices. That is, the
defendant’s delay at the light changing from red to green provided
grounds for the officer to stop him based on his violation of specific
statutes that prohibited stopping, standing, or parking in specific
places. The court did not determine that the 20-second delay pro-
vided reasonable grounds to believe that defendant was impaired.
Here, since no such statute is implicated, Kelly is wholly inapplicable
to this case.

In fact, Illinois has another case which is instructive to the case
sub judice. In People v. Dionesotes, 603 N.E.2d 118 (Ill. Ct. App.
1992), the Illinois Court of Appeals held that there was no reasonable,
articulable suspicion for an officer to stop a driver who at 2:30 a.m.
was observed driving 10 miles per hour in a 25 mile per hour zone
and who subsequently stopped his car for approximately one-and-
a-half minutes before resuming his driving. The Kelly court stated
that under the facts in Dionesotes, it would have been objectively
reasonable for an officer to suspect impairment. Id. at 856. However,
this is a misreading of the Dionesotes decision. In Dionesotes, the
court stated:

In the present case, defendant drove slowly and stopped his car
in the middle of the street for a short period of time. These facts
do not support a reasonable inference that defendant is commit-
ting, is about to commit, or has committed an offense.

Dionesotes, 603 N.E.2d at 120.

In Dionesotes, the arresting officer testified that he did not sub-
jectively suspect impairment, but suspected that something “unusual”
was underway. Although the Kelly court in dicta -criticized
Dionesotes and sought to distinguish it on the grounds that the offi-
cer in Dionesotes had no subjective belief that defendant was specif-
ically impaired, it is clear from the language of Dionesotes that the
court did not consider driving that is merely “unsusual” enough to
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provide the particularization necessary to initiate a Terry stop, re-
gardless of the officer’s lack of a subjective, particularized belief that
a specific crime was being committed.

It should be further noted that courts are split on the issue of
whether an officer’s subjective belief is relevant in determining
whether reasonable, articulable suspicion exists. Some courts have
determined that an officer must have a subjective suspicion that is
objectively reasonable in order to conduct a Terry stop, see United
States v. Lott, 870 F.2d 778, 783-84(1st Cir. 1989), while others have
determined that Terry is a purely objective test rendering an officer’s
subjective suspicions irrelevant. United States v. Brown, 188 F.3d
860, 866 (7th Cir. 1999); United States v. Cummins, 920 F.2d 498, 502
(8th Cir. 1990). North Carolina has followed the line of cases holding
that the officer’s subjective suspicion is irrelevant and that the test is
a purely objective one. Peck, 305 N.C. at 741, 291 S.E.2d at 641-42
(“The officer’s subjective opinion is not material. Nor are the courts
bound by an officer’s mistaken legal conclusion as to the existence or
non-existence of probable cause or reasonable grounds for his
actions. The search or seizure is valid when the objective facts known
to the officer meet the standard required.”).

Regardless of the officer’s subjective suspicions or lack thereof in
Dionesotes, it is apparent from the opinion that the court did not
believe the totality of the circumstances, viewed objectively, gave rise
to a reasonable suspicion of wrongdoing sufficient to justify a Terry
stop. As cited above, the court determined that the facts “do not sup-
port a reasonable inference that defendant is committing, is about to
commit, or has committed an offense.” Dionesotes, 603 N.E.2d at 120.
This language implicitly recognizes that even if the officer had sub-
jectively suspected impairment, the facts known to him at the time
would not have supported an investigative stop.

The Dionesotes court further stated, “[U]nusual behavior alone
does not necessarily support a reasonable suspicion that a crime has
occurred, is occurring or is about to occur. Without more, a proper
basis to make a Terry stop has not been established.” Id. at 120-21.
Despite Kelly’s criticisms of Dionesotes, Dionesotes has never been
overruled and remains good law in Illinois.

Although it is not binding precedent on this Court, Dionesotes
demonstrates that other courts have required much more to justify an
investigative stop of a vehicle than the majority does in the instant
case. While I agree with the majority that a 30-second delay in the
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face of a changing traffic light is unusual, I disagree that it provides
sufficient particularized suspicion that a driver is impaired.

Accordingly, I believe the officer did not have reasonable, articu-
lable suspicion to stop the defendant given that he had nothing more
than an unparticularized hunch that defendant was committing a
crime. Any other factor, such as unsteady driving, might tip the scales
to favor a Terry stop. But the delay alone is not enough.

The majority’s opinion determines that at some point in the 20
seconds between a 10-second delay and a 30-second delay, an unpar-
ticularized hunch ripens into a reasonable, particularized suspicion,
leaving trial courts in the unfortunate position of having to guess at
the exact location of that point. This will inevitably lead to uneven
enforcement and require trial courts to engage in an ad hoc guess-
ing game. Further, the majority’s decision so weakens the reasons
supporting the Roberson decision that today’s decision effectively
overrules Roberson.

Since I believe that there was no basis for Officer Maltby to stop
defendant, I further believe the crack pipe seized from defendant’s
car and statements made as a result of the stop were fruit of the poi-
sonous tree and should have been excluded at trial. Wong Sun wv.
United States, 371 U.S. 471, 9 L. Ed. 2d 441 (1963).

The more difficult question in this case is whether the second
crack rock seized from defendant after he completed the controlled
buy should have been suppressed as fruit of the poisonous tree. The
second crack rock would not have been discovered but for the police
officers’ violation of defendant’s constitutional rights. However, the
United States Supreme Court has made it clear that application of the
fruit of the poisonous tree doctrine does not rest on a but-for test.

We need not hold that all evidence is fruit of the poisonous tree
simply because it would not have come to light but for the illegal
actions of the police. Rather, the more apt question in such a case
is whether, granting establishment of the primary illegality, the
evidence to which instant objection is made has been come at by
exploitation of that illegality or instead by means sufficiently dis-
tinguishable to be purged of the primary taint.

Id. at 487-88 (quotation marks and citation omitted). Here, the evi-
dence seized was discovered as part of defendant’s participation in a
controlled buy. By promising to dispose of the original charges stem-
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ming from the illegal stop in exchange for defendant’s cooperation,
the police secured defendant’s participation in the controlled buy,
thus exploiting the original violation of defendant’s rights. However,
the evidence subsequently seized related to a crime committed by
defendant during the course of the controlled buy, an intervening act
unrelated to the original arrest. As such, the evidence can be said to
have been gained by “means sufficiently distinguishable to be purged
of the primary taint.” Id. at 488, 9 L. Ed. at 455. The United States
Supreme Court has previously held that evidence sufficiently atten-
uated from the primary taint may not be subject to suppression as
fruit of the poisonous tree. Nardone v. United States, 308 U.S. 338, 84
L. Ed. 307 (1939).

“The [exclusionary] rule is calculated to prevent, not to repair. Its
purpose is to deter—to compel respect for the constitutional guar-
anty in the only effectively available way—by removing the incentive
to disregard it.” Elkins v. United States, 364 U.S. 206, 217, 4 L. Ed. 2d
1669, 1677 (1960). Thus, the purpose underlying the fruit of the poi-
sonous tree doctrine, deterring police misconduct, would not be fur-
thered by suppression of the evidence.

Accordingly, I would determine that the second crack rock was
not fruit of the poisonous tree, but evidence of a subsequent crime,
and that the defendant’s commission of a separate and intervening
crime while participating in the controlled buy sufficiently purged
the taint of the original illegality. Nevertheless, the second crack
rock would never have been discovered by police if not for defend-
ant’s participation in the controlled buy. Since I believe there was
no justification for police to stop, detain, and search defendant, I
conclude the search that produced the crack rock can only be
justified as a consent search. So the question becomes whether
defendant consented to a search of his person following the con-
trolled buy, and if so, whether that consent was given voluntarily
or coerced by police.

[T]he question whether a consent to a search was in fact “volun-
tary” or was the product of duress or coercion, express or
implied, is a question of fact to be determined from the totality
of all the circumstances. While knowledge of the right to refuse
consent is one factor to be taken into account, the government
need not establish such knowledge as the sine qua non of an
effective consent. As with police questioning, two competing
concerns must be accommodated in determining the meaning
of a “voluntary” consent—the legitimate need for such searches
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and the equally important requirement of assuring the absence
of coercion.

Schneckloth v. Bustamonte, 412 U.S. 218, 227, 36 L. Ed. 2d 854,
862-63 (1973). “Merely because a defendant is under arrest when con-
sent is given does not render the consent involuntary. . . . It is, how-
ever, a factor which must be considered, and places a greater bur-
den upon the State to show voluntariness.” State v. Cobb, 295 N.C. 1,
17-18, 243 S.E.2d 759, 769 (1978) (citations omitted).

The issues of defendant’s consent and the voluntariness of that
consent are issues of fact to be determined by the trial court. Since
the trial court made no findings of fact with respect to these issues,
this Court is unable to conduct a proper review. Thus, I would vacate
the judgment and hold that the evidence deriving from the illegal stop
should be suppressed. I would remand to the trial court for further
proceedings consistent with this opinion to determine whether
defendant voluntarily consented to the search of his person that
turned up the crack rock from the controlled buy.

IN THE MATTER OF: S.J.M.

No. COA06-822
(Filed 19 June 2007)

1. Appeal and Error— amendment of record on appeal—
summons

The trial court did not err in a permanency planning/review
hearing by concluding it had subject matter jurisdiction over the
matter even though respondent mother contends a summons was
never issued as to either respondent, because: (1) while the orig-
inal record on appeal contained no summons in this matter, on
8 September 2006 DSS filed a motion to amend the record on
appeal to include a copy of the summons along with an affidavit
from the clerk of court asserting to the fact that the deputy clerk
of Lee County had issued the summons on 21 June 2005, thus sat-
isfying N.C. R. App. P. 9(b)(3); (2) the Court of Appeals granted
DSS’s motion to amend the record on appeal, thus reflecting that
a summons was in fact issued; and (3) by participating in sub-
stantive matters in this case, respondent parents waived any
objection to lack of service of process.
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2. Child Abuse and Neglect— order ceasing reunification—
mental evaluation of sibling—consideration of doctor’s
opinions

The trial court in a permanency planning hearing prop-
erly considered a doctor’s opinions stated in a mental health
evaluation of a sibling of the minor child when determining
whether to cease reunification efforts with respondent mother
where no objection was made to the trial court’s consideration
of the doctor’s report or to the social worker’s report which
referenced the doctor’s report, and the trial court had received
the doctor’s report into evidence without objection at the dispo-
sition hearing.

3. Child Abuse and Neglect— order ceasing reunification—
failure to comply with Case Plan—supporting evidence

Competent evidence supported the trial court’s finding in a
permanency planning order that respondent mother had not com-
plied with the Family Service Case Plan where the evidence
showed that, although respondent mother did complete her par-
enting classes as required, it also showed that she did not make
progress toward reunification because she struggled with appro-
priately recognizing the minor child’s basic needs.

4. Child Abuse and Neglect— order ceasing reunification—
mother’s inability to safely parent the child—supporting
evidence

Competent evidence supported the trial court’s findings in a
permanency planning order that the mother had not demon-
strated an ability to safely parent the child and that the child is
exposed to a substantial risk of physical injury or abuse because
the mother is unable to provide adequate supervision or protec-
tion where the evidence showed that the mother had difficulty
making a budget or schedule; the mother had difficulty interact-
ing with the child; the mother would usually feed the child as a
response to any complaint by the child; and the mother would not
listen to the foster mother’s suggestions to pick up the child, talk
to the child, or try to amuse him with toys when faced with such
complaints from the child.

5. Child Abuse and Neglect— order ceasing reunification—
absence of family member assistance—supporting evidence

Competent evidence supported the trial court’s finding in a
permanency planning order that there were no family members
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identified by the parents who could give more than cursory
assistance in parenting their child where the maternal grandpar-
ents did not feel they could provide for another child, the pater-
nal grandmother was unsure if she would be able to take care of
the child, and DSS was unable to identify any other relatives as
possible resources for the parents.

. Child Abuse and Neglect— permanency planning hearing—

possibility of child returning home within six months—
extension of time not required

In determining in a permanency planning hearing whether it
would be possible for the minor child to be returned home within
the next six months, the trial court was not required to extend the
time to eight months after the hearing in order to allow the com-
pletion of a contract with an in-home reunification service which
had been working with the parents.

. Child Abuse and Neglect— order ceasing reunification—

gradual reduction of visitation

In order to facilitate permanency and proceed to adoption in
accordance with the trial court’s decision changing the plan from
reunification to adoption, the trial court may gradually reduce
visitation so that there is no abrupt stop.

. Child Abuse and Neglect— permanency planning order—

incorporation of DSS and guardian ad litem reports—harm-
less error

The trial court’s improper incorporation of a DSS court report
and the guardian ad litem’s report as additional findings of fact in
a permanency planning order was harmless error in light of the
trial court’s other findings of fact that were sufficient to support
the court’s conclusion of law.

. Child Abuse and Neglect— further reunification efforts

futile—possibility of returning home within reasonable
time

The trial court did not err by concluding in a permanency
planning order that further reunification efforts were futile be-
cause DSS presented evidence showing that it was not possible
for the minor child to be returned home within a reasonable
period of time.
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Child Abuse and Neglect— permanency planning order—
failure to comply with Family Service Case Plan—support-
ing evidence

Competent evidence supported the trial court’s findings in a
permanency planning order that respondent father failed to com-
ply with the Family Service Case Plan, even though the Plan was
not introduced into evidence, where the DSS court report out-
lined requirements from the Family Service Case Plan, and there
was evidence that respondent father failed to meet the two major
requirements of attending parenting classes and attending mental
health appointments.

Child Abuse and Neglect— order ceasing reunification—
father’s inability to parent child—risk of injury or abuse—
supporting evidence

Competent evidence supported the trial court’s findings in a
permanency planning order that respondent father has not
demonstrated an ability to safely parent the child and that the
child is exposed to a substantial risk of physical injury or abuse
because the father is unable to provide adequate supervision or
protection where there was evidence that the parents were
unable to care for the child without assistance, that the parents
had difficulty in making a budget and schedule, and that the
father did not complete his parenting classes or keep his mental
health appointments as required by a Family Service Case Plan
for reunification.

Child Abuse and Neglect— permanency planning order—
DSS court report—guardian ad litem report

The trial court could properly consider the DSS court report
and guardian ad litem report in determining whether to change
the permanent plan from reunification to adoption because the
court may properly consider all written reports and materials
submitted in connection with the proceeding.

Child Abuse and Neglect— order ceasing reunification—
possibility of child returning home within six months—
child’s best interest—supporting evidence

Competent evidence supported the trial court’s findings in a
permanency planning order changing the plan from reunification
to adoption that it was not possible for the child to be returned
home immediately or within the next six months and that it was
not in the child’s best interest to return home because of the cog-
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nitive limitations of the parents where there was evidence that
respondent father had made only limited progress, that the father
had failed to complete his parenting classes and had failed to
keep his mental health appointments, and that a contractor for an
in-home reunification service who was working with the parents
could not definitely state that the child might be able to be
returned to the home within the next six months.

Judge WyYNN dissenting.

Appeal by respondent-mother and respondent-father from an
order entered 10 January 2006 nunc pro tunc 22 November 2005 by
Judge George R. Murphy in Lee County District Court. Heard in the
Court of Appeals 9 January 2007.

Beverly D. Basden for petitioner-appellee Lee County Depart-
ment of Social Services.

Elizabeth Myrick Boone for appellee Guardian ad Litem.
Katharine Chester for respondent-appellant mother.

Susan J. Hall for respondent-appellant father.

HUNTER, Judge.

This appeal arises out of the trial court’s order ceasing reunifica-
tion with respondents, mother and father, and their minor child,
S.J.M. Because the record shows that there was competent evidence
to support the trial court’s order, we affirm.

The underlying facts show that on 20 June 2005, Lee County
Department of Social Services (“DSS”) filed a juvenile petition alleg-
ing that respondent-mother and respondent-father (together,
“respondents”) neglected their child and the child was dependent.
The trial court placed the child in the protective custody of DSS, adju-
dicated the child dependent, and ordered respondents to work with
DSS, Naven’s Nest (an intensive in-home reunification service), and
the foster parent. On 22 November 2005, at the Permanency
Planning/Review hearing, the trial court ordered the cessation of re-
unification efforts and changed the plan from reunification to adop-
tion.! Respondents appeal.

1. The minor child’s two siblings were previously removed from the home, one
due to physical abuse and the other due to mother’s incarceration. Both children are in
adoptive placements.
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Both respondents argue that the trial court erred in changing the
permanent plan from reunification to adoption because there were
insufficient findings of fact to support its conclusions of law that
reunification efforts should cease and for a permanent plan of adop-
tion. Respondent-mother further argues that the trial court lacked
subject matter jurisdiction over this matter.

“Appellate review of a permanency planning order is limited to
whether there is competent evidence in the record to support the
findings and the findings support the conclusions of law.” In re
J.C.S., 164 N.C. App. 96, 106, 595 S.E.2d 155, 161 (2004). This Court
is “bound by the trial court[’s] findings of fact where there is
some evidence to support those findings, even though the evi-
dence might sustain findings to the contrary.” In re Montgomery,
311 N.C. 101, 110-11, 316 S.E.2d 246, 252-53 (1984); N.C. Gen. Stat.
§ 1A-1, Rule 52 (2005). The trial court is required to make writ-
ten findings on all of the relevant criteria detailed by N.C. Gen. Stat.
§ 7B-907(b) (2005):

(b) ... At the conclusion of the hearing, if the juvenile is not
returned home, the court shall consider the following criteria and
make written findings regarding those that are relevant:

(1) Whether it is possible for the juvenile to be returned
home immediately or within the next six months, and
if not, why it is not in the juvenile’s best interests to
return home;

(2) Where the juvenile’s return home is unlikely within six
months, whether legal guardianship or custody with a rel-
ative or some other suitable person should be estab-
lished, and if so, the rights and responsibilities which
should remain with the parents;

(3) Where the juvenile’s return home is unlikely within six
months, whether adoption should be pursued and if so,
any barriers to the juvenile’s adoption;

(4) Where the juvenile’s return home is unlikely within six
months, whether the juvenile should remain in the cur-
rent placement or be placed in another permanent living
arrangement and why;

(56) Whether the county department of social services has
since the initial permanency plan hearing made reason-
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able efforts to implement the permanent plan for the
juvenile;

(6) Any other criteria the court deems necessary.
Id.

“In a nonjury trial, it is the duty of the trial judge to consider and
weigh all of the competent evidence, and to determine the credibility
of the witnesses and the weight to be given their testimony.” In re
Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000).

LA.

[1] Respondent-mother first argues that a summons was never issued
as to either respondent, and as such, the trial court did not have sub-
ject matter jurisdiction over this matter. While it is true that the orig-
inal record on appeal contains no summons in this matter, on 8
September 2006 DSS filed a motion to amend the record on appeal to
include a copy of the summons along with an affidavit from Denise
Whitaker, Deputy Clerk of Superior Court of Lee County, attesting to
the fact that she had issued the summons on 21 June 2005, the date
on the face of the summons. The summons is addressed to each of
the parents at their address in Sanford, North Carolina, lists the
names and phone numbers of the lawyers temporarily assigned to
represent them, and advises them of a hearing on 24 June 2005 at
10:00 a.m. at the Lee County Courthouse. We hereby grant DSS’s
motion to amend the record on appeal and, thus, the record shows
that a summons was in fact issued on 21 June 2005. We therefore dis-
miss this assignment of error.

The dissent correctly notes that in our opinion in In re Mitchell,
126 N.C. App. 432, 485 S.E.2d 623 (1997), on very similar facts, we
held that because no summons had been issued we did not have juris-
diction—personal or subject matter—over the persons involved. Id.
at 433, 485 S.E.2d at 624. However, because we grant the motion to
amend the record to include the summons, the record now reflects
that a summons was in fact issued, and thus Mitchell is not control-
ling on this point.

The summons does not show that it was served on either parent.
However, service of process may be waived by appearance and
participation in the legal proceeding without raising an objection
to the lack of service. N.C. Gen. Stat. § 1A-1, Rule 12(h) (2005); see
also In re D.R.S., 181 N.C. App. 136, 139, 638 S.E.2d 626, 628 (2007);
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In re Howell, 161 N.C. App. 650, 655, 589 S.E.2d 157, 160 (2003). The
record in this case shows that a hearing was held on 24 June 2005, at
which the parents were not present. The matter was before the trial
court on 29 June 2005 with the parents, their respective counsel, and
their guardians ad litem present. This matter was continued on 19
July 2005 and again on 9 August 2005. On 23 August 2005, a disposi-
tion hearing was held before Judge Murphy, again with both parents,
their respective counsel, and their guardians ad litem present.
Finally, on 22 November 2005, a permanency planning hearing
was held before Judge Murphy, with both parents’ respective coun-
sel and their guardians ad litem present. The record is devoid of
any assertion of lack of service. By thus participating in substan-
tive matters in this case, the parents waived any objection to lack of
service of process.

The dissent is again correct that this argument applies only to
personal jurisdiction, that subject matter jurisdiction must also be
obtained before this Court can properly hear an appeal, and that sub-
ject matter jurisdiction cannot be obtained simply by the appearance
of parties before us. However, because we grant the motion to amend,
the record now includes not only the summons but an affidavit from
the clerk of court stating the date on which the summons was issued.
The dissent is correct that Rule 9(b)(3) of our Rules of Appellate
Procedure requires that “[e]very . . . paper included in the record on
appeal shall show the date on which it was filed[.]” N.C.R. App. P.
9(b)(3). The Rule does not specifically require a date stamp on each
paper. Our granting of the motion means that the record now contains
a copy of a validly issued summons and an affidavit from an officer of
the court as to the date it was issued, which, in this case, we believe
constitutes proof to satisfy Rule 9’s requirements. As such, subject
matter jurisdiction has been validly obtained.

IB.

Respondent-mother further argues that there was insufficient evi-
dence to support the trial court’s findings of fact nos. 3, 5, 6, 8§, 10, 14,
15, 16, 17, 18, 22, 24, 25, and 29. We disagree.

Respondent-mother states that findings of fact nos. 3, 5, 6, and 18
taken together explain the trial court’s justification in ceasing reuni-
fication efforts:

3. A [child mental health evaluation (CMHE)] was prepared
on the older sibling, J.W. by Dr. [Robert] Aiello and he tested both
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parents as to their IQ’s. As a result of these tests, both parents
were assigned [guardians ad litem] in this action.

5. The Department of Social Services was precluded,
because of the findings in the prior cases from making reasonable
efforts to prevent and/or eliminate the need for the juvenile’s
placement.

6. Because of the abuse to J.W., termination in A.M.’s case
and the results of the CMHE, S.M. would be in an environment
injurious to his health if returned to the parents. The parents’
limited ability to parent precludes returning the juvenile to the
home safely.

18. Both parents, in Dr. Aiello’s opinion, would require sig-
nificant support in order to have the juvenile live with them.
There was no one in the family willing to provide the level of
support required. Naven’s Nest is limited in the time period they
can work with the family. They are only available to the parents
3% to 5 hours per week. They have seen some improvement but
the parents still have no phone. In addition she has talked with
them about court and does not know why they are not present
in court today.

Respondent-mother takes issue with the reliance on Dr. Aiello’s eval-
uation and his opinion in these findings. Specifically, respondent-
mother argues that the CMHE referred to in finding of fact no. 3 was
not received into evidence, nor did Dr. Aiello testify at the hearing.
She also argues that the CMHE was inapplicable to this hearing both
because it was conducted on behalf of her other child, already
removed from her custody, and because it was done prior to Naven’s
Nest working with the family.

[2] However, the record reveals no objection to the trial court’s con-
sideration of Dr. Aiello’s report or the social worker’s report which
referenced Dr. Aiello’s report. Furthermore, the trial court received
Dr. Aiello’s report? into evidence, without objection, at the dispo-
sition hearing on 23 August 2005. Thus, the trial court properly con-
sidered Dr. Aiello’s opinions when determining whether to cease
reunification efforts with respondent-mother. See In re Ivey, 156

2. We note that Dr. Aiello’s report was not included in the record on appeal.
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N.C. App. 398, 402, 576 S.E.2d 386, 390 (2003) (providing that
“‘l[iln juvenile proceedings, trial courts may properly consider all
written reports and materials submitted in connection with said
proceedings’ ” (quoting In re Shue, 63 N.C. App. 76, 79, 303 S.E.2d
636, 638 (1983)).

[8] With regards to finding of fact no. 10, respondent-mother argues
there is no evidence to support the trial court’s finding that both
respondents “have not complied with the Family Services Case Plan”
and that respondent-mother “does not request additional visitation
with the juvenile.”3 We disagree.

The record shows that the Family Services Case Plan required
respondent-mother to work with Naven’s Nest and the foster parent
to create a household budget and a system of consistently meeting
financial obligations in a timely manner; to get transportation to var-
ious appointments; to secure a home telephone; and to devise a
method to aid respondents in scheduling and keeping regular appoint-
ments as required. Moreover, it is apparent from the DSS court report
that respondent-mother was to complete a parenting class.

Although a DSS report reveals that respondent-mother did com-
plete her parenting classes as required, it also shows that she did not
make progress towards the goal of reunification because she strug-
gled with appropriately recognizing the minor child’s basic needs.
Specifically, the evidence showed that respondent-mother (1) had dif-
ficulty interacting with the child; (2) would usually feed the child as
aresponse to any complaint on his part, even when informed that the
child had already eaten; and (3) would not listen to the foster
mother’s suggestions to pick up the child, talk to the child, or try to
amuse him with toys in response to such complaints. While respond-
ent-mother is correct that evidence contrary to this finding exists in
the record, this Court as stated above is bound by the trial court’s
findings of fact where evidence exists to support them. The record
contains such evidence for finding of fact no. 10, and as such we find
that the trial court did not err as to it.

[4] As to findings of fact nos. 14 and 17, which state that “[t]he par-
ents have not demonstrated an ability to safely parent this child” and

3. A careful review of the record reveals that the Family Service Plan itself was
apparently not admitted into evidence and was not included in the record on appeal.
However, the record also reveals that respondent-mother made no objection to the trial
court considering any reference to the Family Service Plan. Moreover, respondent-
mother failed to make any such argument on appeal, and as such we decline to address
this issue.
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that the child “is exposed to a substantial risk of physical injury or
abuse because the parent is unable to provide adequate supervision
or protection[,]” respondent-mother argues that the evidence sup-
ports a contrary finding. We disagree.

The evidence showed: (1) The Naven’s Nest worker witnessed
respondent-mother acting appropriately with the child, but could not
state that respondents would be able to care for the baby without
help;4 (2) respondents had difficulties in making a budget and sched-
ule and, once the minor child is in the home, these difficulties would
be amplified; (3) respondents were not ready to take the minor child
home immediately; (4) respondent-mother had difficulty interacting
with the child; (5) respondent-mother would usually feed the child as
a response to any complaint on his part; and (6) respondent-mother
would not listen or take the foster mother’s suggestions to pick up the
child, talk to the child, or try to amuse him with toys when faced with
such complaints from the child.

Cumulatively, this evidence shows a pattern of respondents being
unable to consistently care for the child’s needs in the future when
unsupervised. In particular, respondent-mother’s inability or simple
unconcern as to what the child actually needed when it complained—
food, attention, etc.—might well have concerned the trial court.
Based on this evidence, we find that the trial court had competent
evidence to support these findings and therefore overrule respond-
ent-mother’s assignments of error as to them.

[6] With regards to finding of fact no. 15, which provides “[t]here
were no family members identified by the parents who could give
more than cursory assistance in their trying to parent their child[,]”
respondent-mother argues that evidence showed that she had sup-
port from relatives and her church family, and therefore she had more
than “cursory assistance.” We disagree.

Respondent-mother contends that the evidence showed that
she had the support of members of their church and families in addi-
tion to the workers from Naven’s Nest. However, aside from the
bare assertion of this fact from a Naven’s Nest report, the record
reflects no evidence—presented by respondent-mother or other-
wise—as to what type of support (how often, in what capacity, etc.)
was being provided.

4. This statement comes from finding of fact no. 11, to which respondent-mother
failed to assign error; it is therefore binding on this Court. See Montgomery, 311 N.C.
at 110-11, 316 S.E.2d at 252-53.
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The record does reflect evidence by DSS that it approached
respondents’ family members about taking care of the minor child.
The maternal grandparents “did not feel they could provide for
another child” and although the paternal grandmother expressed
interest in taking care of the child, she was unsure if she would be
able to do so. DSS was unable to identify any other relatives as pos-
sible resources for this family. The record thus reflects competent
evidence on which this finding of fact was based, and as such, this
assignment of error is overruled.

[6] As to finding of fact no. 29, which provides “[i]t is not possible for
the juvenile to be returned home immediately or within the next six
(6) months and it is not in the juvenile’s best interest to return home
because of the cognitive limitations of the parents[,]” respondent-
mother argues that reunification was possible if Naven’s Nest was
allowed to complete their contract with the family. This argument is
without merit.

At the hearing on 22 November 2005, Renee Hannah, a contractor
for Naven’s Nest, testified that Naven’s Nest’s involvement with the
family began in July 2005 and was scheduled to continue through July
2006, eight months after the hearing. The record shows reports re-
garding respondents from Ms. Hannah dated 15 August, 15 October,
and 15 November 2005; Ms. Hannah testified that during that time
progress had been made, and that she would like more time to work
with respondents.

Per statute, if a child is not able to return home immediately,
the trial court must consider certain issues, including “[w]hether it
is possible for the juvenile to be returned home immediately or
within the next six months, and if not, why it is not in the juvenile’s
best interests to return home[.]” N.C. Gen. Stat. § 7B-907(b)(1) (em-
phasis added).

Here, the trial court was required to consider whether S.J.M.
could be returned to respondents within the next six months.
Respondent-mother urges this Court to consider the potential
improvement that might be shown at the end of the Naven’s Nest con-
tract, which would not be complete for eight months. However, the
trial court was not required to consider whether the minor child
could be returned beyond the statutory time period of six months.
Respondent-mother’s contention that the trial court should have
allowed completion of the Naven’s Nest contract is implicitly based
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on an assumption that S.J.M. could with certainty be returned to her
at that point, but even Ms. Hannah was not able to testify that
respondents would be able to take custody of S.J.M. following the
end of her involvement. Based on the record and testimony from the
hearing, the trial court had competent evidence on which to base this
finding of fact.

[7] As to finding of fact no. 22, respondent-mother argues that there
is nothing in the record to indicate that the reduction in visitation was
in the best interest of the minor child. We disagree.

Here, respondent-mother failed to assign error to finding of fact
no. 21, which provides that “[t]his child needs permanency. It is rec-
ommended that reunification efforts cease and the plan be changed
from reunification to adoption by the [current foster family] with a
concurrent plan of adoption by another approved family.” Because
respondent-mother failed to challenge this assignment of error, it is
binding on this Court. See Montgomery, 311 N.C. at 110-11, 316 S.E.2d
at 252-53. In order to facilitate permanency and proceed to adoption,
which is stated to be in the child’s interest per finding of fact no. 21,
the trial court may decide to gradually reduce visitation so that there
is no abrupt stop. The trial court properly reduced the visitation
based on the best interest of the minor child.

[8] Finally, as to finding of fact no. 24, respondent-mother argues
that the trial court incorporated the DSS court report and guardian ad
litem’s report as additional findings of fact in an improperly broad
fashion. This argument is without merit. Although the trial court is
not permitted to broadly incorporate outside sources as a substitute
for making its own findings of fact, the trial court is allowed to con-
sider these documents when making its decision. See Ivey, 156 N.C.
App. at 402, 576 S.E.2d at 390; In re J.S., 165 N.C. App. 509, 511, 598
S.E.2d 658, 660 (2004) (providing that the trial court should not
“broadly incorporate” guardian ad litem and social worker’s reports,
but may consider the reports when making its findings).
Notwithstanding the trial court’s improper incorporation of the
reports as additional findings of fact, it made other findings of fact
that were sufficient to support its conclusion of law. Thus, the trial
court’s incorporation of the DSS court report and guardian ad litem’s
report was harmless error.

[9]1 Respondent-mother last argues the trial court erred in concluding
further reunification efforts were futile. We disagree.
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The purpose of a permanency planning hearing is “to develop a
plan to achieve a safe, permanent home for the juvenile within a rea-
sonable period of time.” N.C. Gen. Stat. § 7B-907(a). “In a permanency
planning hearing held pursuant to Chapter 7B, the trial court can only
order the cessation of reunification efforts when it finds facts based
upon credible evidence presented at the hearing that support its con-
clusion of law to cease reunification efforts.” In re Weiler, 158 N.C.
App. 473, 477, 581 S.E.2d 134, 137 (2003).

Here, we have held that there was competent evidence presented
at the hearing to support the trial court’s findings of fact. DSS pre-
sented evidence showing that it was not possible for the minor child
to be returned home within a reasonable period of time. Thus, based
on those findings, the trial court properly concluded that:

1. It is in the child’s best interest for the permanent plan to
be adoption.

3. Itis in the juvenile’s best interest that the juvenile’s place-
ment and care be the responsibility of the Department of Social
Services and the agency shall arrange for the foster care or other
placement of the juvenile. Placement with the [current foster
family] is approved but not required. It is in the child’s best in-
terest that the Department of Social Services have the authority
to obtain medical treatment, educational, psychological, or psy-
chiatric treatment and services as deemed appropriate by the
Department of Social Services and/or as required by this
court order.

5.5 Reasonable efforts to eliminate the need for placement
are not required or shall cease because such efforts clearly would
be futile or would be inconsistent with the juvenile’s health,
safety, and need for a safe, permanent home within a reasonable
period of time.

6. The filing of a termination petition or motion in the cause
is in the child’s best interest because adoption is the plan for
the juvenile.

7. The best plan of care to achieve a safe, permanent home
for the juvenile within a reasonable period of time is adoption.

5. There is no conclusion of law no. 4.
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8. The permanent plan for the juvenile is adoption.

9. Visitation with the parents one time per month is in the
child’s best interest.

In regards to the remaining assignments of error not addressed,
they are deemed abandoned because respondent-mother failed to
set forth an argument within her brief to support those assign-
ments of error. N.C.R. App. P. 28(b)(6) (providing that “[a]ssign-
ments of error not set out in the appellant’s brief, or in support of
which no reason or argument is stated or authority cited, will be
taken as abandoned”).

IL.

In his appeal, respondent-father argues that the trial court’s find-
ings of fact did not support its conclusions of law that reunification
efforts should cease and for the permanent plan of adoption.
Specifically, respondent-father argues that there is insufficient evi-
dence to support findings of fact nos. 3, 5, 6, 9, 10, 14, 17, 18, 22, 24,
25, and 29. We disagree.

Respondent-father first argues that there is nothing in the record
to support findings of fact nos. 3, 5, 6, 17, and 18% (set out above)
because Dr. Aiello’s report is absent. We disagree.

As mentioned above, the trial court at the disposition hearing on
23 August 2005 admitted into evidence Dr. Aiello’s report, without ob-
jection. Furthermore, respondent-father did not object to the admis-
sion of the DSS court report, which referenced Dr. Aiello’s opinions.
Hence, the trial court properly considered the reports and had com-
petent evidence in order to support these findings. See Ivey, 156 N.C.
App. at 402, 576 S.E.2d at 390.

[10] As to findings of fact nos. 9 and 10, respondent-father argues
that without a copy of the Family Service Plan, the trial court was
unable to determine whether respondent-father actually complied
with the plan. We disagree.

As mentioned above, a careful review of the record reveals that
the Family Service Plan itself was apparently not admitted into evi-
dence and was not included in the record on appeal. However, also as
above, the record does not show that respondent-father made an
objection to the trial court considering any reference to the Family

6. Respondent-father included finding of fact no. 4 in his argument, but as he did
not assign error to this finding, we do not address it.
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Service Plan because it was not admitted into evidence. Therefore,
respondent-father failed to preserve this issue for appeal. N.C.R. App.
P. 10(b)(1) (providing that “[i]n order to preserve a question for appel-
late review, a party must have presented to the trial court a timely
request, objection or motion, stating the specific grounds for the rul-
ing the party desired the court to make if the specific grounds were
not apparent from the context”).

Assuming arguendo that this assignment was preserved for
appeal, the DSS court report dated 22 November 2005 outlined
requirements from the Family Service Plan relating to respondent-
father. According to the report, respondent-father was required to
attend all mental health appointments, take his medicine regularly
and as prescribed, meet with a support person weekly around anger
management issues, complete parenting classes, demonstrate and
discuss non-physical discipline techniques with social worker, call
support persons for help as needed, and access county transportation
or other means of transportation for appointments and visitations.

Here, DSS showed that respondent-father failed to complete his
parenting classes, failed to make his mental health appointments, and
started to report soft hallucinations. Although the record may not
contain evidence as to each of the requirements above, respondent-
father’s failure to meet the two major requirements of attending par-
enting classes and attending mental health appointments certainly
constitutes competent evidence for the trial court’s finding.

[11] Findings of fact nos. 14 and 17, as mentioned above, state
that “[t]he parents have not demonstrated an ability to safely par-
ent this child” and that the child “is exposed to a substantial risk
of physical injury or abuse because the parent is unable to provide
adequate supervision or protection.” Respondent-father argues that
there is simply no evidence in the record to support these findings.
We disagree.

Here, the facts show that: (1) respondents were unable to care for
juvenile without assistance; (2) respondents had difficulties in mak-
ing a budget and schedule and with a child in the home, these diffi-
culties would be amplified; (3) respondents were not ready to take
the minor child home immediately; and (4) respondent-father did not
complete his parenting classes or keep his mental health appoint-
ments. Undoubtedly, the trial court felt that respondent-father’s
refusal to accept treatment for his mental health problem created a
substantial likelihood that respondent-father would be unable to ade-
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quately supervise S.J.M. were the child returned to his care. The
record reveals competent evidence on which these findings of fact
were based, and respondent-father’s assignment of error is there-
fore overruled.

As to finding of fact no. 22, respondent-father argues as respond-
ent-mother did that there is nothing in the record to indicate that the
reduction in visitation was in the best interest of the minor child. This
argument is without merit.

As with respondent-mother, respondent-father failed to assign
error to finding of fact no. 21, which means it is binding on this Court.
See Montgomery, 311 N.C. at 110-11, 316 S.E.2d at 252-53. The same
conclusion as to gradually ceasing visitation holds true here as well,
and we find that the trial court properly reduced the visitation based
on the best interest of juvenile.

[12] As to finding of fact no. 24, respondent-father argues that the
DSS court report and guardian ad litem report received into evidence
and incorporated by reference are filled with unreliable information
and hearsay. However, respondent-father made no objection to the
social worker and guardian ad litem’s reports being admitted into
evidence at the hearing. Per Rule 10(b)(1) of the North Carolina Rules
of Appellate Procedure, an appellant cannot raise an argument at the
appellate level for the first time on appeal. N.C.R. App. P. 10(b)(1)
(providing that “[i]n order to preserve a question for appellate review,
a party must have presented to the trial court a timely request, objec-
tion or motion, stating the specific grounds for the ruling the party
desired the court to make if the specific grounds were not apparent
from the context”). Thus, respondent-father failed to properly pre-
serve this argument for appeal.

Assuming arguendo this argument was properly preserved for
appeal, however, it is without merit because the trial court may prop-
erly consider all written reports and materials submitted in connec-
tion with the proceedings. See Ivey, 156 N.C. App. at 402, 576 S.E.2d
at 390. Therefore, this argument is without merit.

[13] Finally, as to finding of fact no. 29, respondent-father contends
that the trial court rushed to judgment, because he was making
progress when it found that “[i]t is not possible for the juvenile to be
returned home immediately or within the next six (6) months and it
is not in the juvenile’s best interest to return home because of the
cognitive limitations of the parents.” We disagree.
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Here, DSS presented evidence to show that respondent-father (1)
had made limited progress, (2) had failed to complete his parenting
class; and (3) had failed to keep his mental health appointments.
Additionally, Ms. Hannah was unable to definitely state that within
the next six months the minor child might be able to be returned to
the home. Based on the evidence in the record, the trial court did not
err in this finding of fact, and we overrule this assignment of error.

Respondent-father next argues that the trial court erred in
its conclusions of law nos. 1, 3, 5, 6, 7, 8, and 9 (laid out above).
We disagree.

As mentioned above, in a permanency planning, the trial court
must find facts, based on credible evidence from the hearing, to sup-
port a conclusion of law to cease reunification efforts before it can
order such a cessation. Weiler, 158 N.C. App. at 477, 581 S.E.2d at 137.

As stated above, we hold that competent evidence was presented
at the hearing to support the trial court’s findings of fact. The defi-
ciencies in parenting abilities found by the trial court support the
conclusion that adoption is in the child’s best interests, and thus
reunification efforts should cease.

In regards to the remaining assignments of error not addressed,
they are deemed abandoned because respondent-father failed to
set forth an argument within his brief to support those assignments
of error. N.C.R. App. P. 28(b)(6) (providing that “[a]ssignments of
error not set out in the appellant’s brief, or in support of which no
reason or argument is stated or authority cited, will be taken as
abandoned”).

Affirmed as to both respondents.
Judge STEELMAN concurs.
Judge WYNN dissents in a separate opinion.

WYNN, Judge, dissenting.

“[A] trial court’s general jurisdiction over the type of proceeding
or over the parties does not confer jurisdiction over the specific
action.” In re A.B.D., 173 N.C. App. 77, 86, 617 S.E.2d 707, 714 (2005)
(quotation and citation omitted). Indeed, “before a court may act
there must be some appropriate application invoking the judicial
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power of the court with respect to the matter in question.” Id. (quo-
tation and citations omitted). Because I find that DSS has failed to
show that an “appropriate application invoking the judicial power of
the court,” namely a summons, was issued in this matter, I conclude
that the trial court lacked the subject matter jurisdiction to hear this
case. I would therefore vacate the trial court’s order.

North Carolina General Statute § 7B-401 states that “[t]he plead-
ing in an abuse, neglect, or dependency action is the petition. The
process in an abuse, neglect, or dependency action is the summons.”
N.C. Gen. Stat. § 7B-401 (2005). This Court has held that when no
summons is issued, the trial court does not acquire subject matter
jurisdiction, and the underlying order must be vacated. See In re
Mitchell, 126 N.C. App. 432, 433, 485 S.E.2d 623, 624 (1997) (vacating
the trial court’s order and holding that “[w]here no summons is issued
the court acquires jurisdiction over neither the persons nor the sub-
ject matter of the jurisdiction.”). Nevertheless, “any act which consti-
tutes a general appearance obviates the necessity of service of sum-
mons and waives the right to challenge the court’s exercise of
personal jurisdiction over the party making the general appearance.”
A.B.D., 173 N.C. App. at 83, 617 S.E.2d at 712 (quotation and citation
omitted) (emphasis added). Significantly, however, “[a] court cannot
undertake to adjudicate a controversy on its own motion; rather, it
can adjudicate a controversy only when a party presents the contro-
versy to it[.]” Id. at 87, 617 S.E.2d at 714 (quotation and citation omit-
ted) (emphasis added).

In the A.B.D. case, this Court held that a “termination of parental
rights action should have been treated as if it had never been filed”
because a summons had lost its vitality. Id. at 86-87, 617 S.E.2d at
713-14 (quotation and citation omitted). The petitioner in that case
had issued a summons but failed to serve the summons on the re-
spondent within the required thirty days, and further failed to obtain
an endorsement, extension, or alias/pluries summons that would have
kept the summons from becoming dormant. Id. at 84-86, 617 S.E.2d at
712-13. We therefore concluded that the failure to extend the original
summons meant that “the termination of parental action should have
been treated as if it had never been filed[,]” and, relevant to the
instant case, “where an action has not been filed, a trial court neces-
sarily lacks subject matter jurisdiction.” Id. at 86, 617 S.E.2d at 713.

I find the A.B.D. case to be controlling here. Where, in A.B.D., a
summons had merely lost its vitality, here the court file and record
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show no summons was ever issued at all.” Indeed, during the 24 June
2005 review hearing, and in its Order on Need for Continued
Nonsecure Custody, the trial court noted that no summons had been
issued to Respondents. Despite this notice of a lack of summons, DSS
moved forward with its case, and the record fails to indicate when, or
whether, a summons was ever issued. Without a summons, the trial
court had no subject matter jurisdiction over this specific matter,
even if it has general jurisdiction to hear juvenile cases.

Moreover, although the majority correctly notes that Re-
spondents appeared at several of the hearings at the trial court
level, and had representation through both counsel and guardians ad
litem, those appearances waived personal jurisdiction only, not the
subject matter jurisdiction of the court. North Carolina General
Statute § 1-75.7 states that “[a] court of this State having jurisdiction
of the subject matter may, without serving a summons upon him,
exercise jurisdiction in an action over a person: (1) Who makes a
general appearance in an action[.]”. N.C. Gen. Stat. § 1-75.7 (2005)
(emphasis added). Thus, a trial court must first acquire subject
matter jurisdiction over a specific matter before it can determine
that it has personal jurisdiction by virtue of a waiver through gen-
eral appearance.

Our cases have largely dealt with the issue of personal jurisdic-
tion in such matters, not subject matter jurisdiction, and have occa-
sionally conflated the two. See, e.g., In re A.J.M., 177 N.C. App. 745,
751-52, 630 S.E.2d 33, 37 (2006) (finding that respondent had waived
the right to challenge insufficiency of service of process and lack of
personal jurisdiction by making a general appearance); In re Howell,
161 N.C. App. 650, 6565-56, 589 S.E.2d 157, 160 (2003) (finding that trial
court gained jurisdiction over the respondent through her waiver and

7. I would also deny the DSS Amended Motion to Amend the Record on Appeal,
which the majority grants. Under our Rules of Appellate Procedure, the record on
appeal of a termination order must include “a copy of the summons with return, or of
other papers showing jurisdiction of the trial court over person or property, or a state-
ment showing same[.]” N.C. R. App. P. 9(a)(1)(c). Moreover, “[e]very pleading, motion,
affidavit, or other paper included in the record on appeal shall show the date on which
it was filed and, if verified, the date of verification and the person who verified.” N.C.
R. App. P. 9(b)(3) (emphasis added).

Here, although DSS has offered an affidavit from the Clerk stating that she issued
a summons in this case, and has attached a copy of that summons to their Motion to
Amend the Record on Appeal, the copy provided has no time or date stamp showing
that it was actually issued or filed in a timely manner. This copy therefore does not
meet the requirements of our appellate rules and, as such, cannot be included in the
record on appeal.
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general appearances); Mitchell, 126 N.C. App. at 434, 485 S.E.2d at
624 (vacating order adjudicating juvenile neglected because no sum-
mons was issued so trial court did not have subject matter jurisdic-
tion nor personal jurisdiction because respondent objected to insuf-
ficiency of service of process at initial hearing); In re J.L.P, 181 N.C.
App. 606, 640 S.E.2d 446 (2007) (finding that juvenile had waived
defense of insufficiency of process by making general appearance
and not objecting at hearing, but making no statement as to subject
matter jurisdiction even though no summons issued); In re A.W.M.,
176 N.C. App. 766, 627 S.E.2d 351 (unpublished, No. COA(05-886, 21
Mar. 2006) (finding that respondent had waived issue of insufficiency
of process by “fully participating in all proceedings of the trial court
without raising the issue” but making no specific statement as to sub-
ject matter jurisdiction even though no summons was issued), disc.
review denied, 361 N.C. 219, 642 S.E.2d 241 (2007).

Nevertheless, given the uncertain history of the copy of the sum-
mons in this case, I conclude that the court file and record lack evi-
dence that the summons was issued in a timely manner. I would
therefore vacate the order of the trial court for lack of subject matter
jurisdiction in this matter. The purpose of a summons to confer sub-
ject matter jurisdiction on a trial court, and the requisite distinction
between the ability to waive personal jurisdiction but not subject
matter jurisdiction, are questions fundamental to our judicial system.
Accordingly, I respectfully dissent from the majority opinion.

DAY'LE LATHON, EMPLOYEE, PLAINTIFF v. CUMBERLAND COUNTY, EMPLOYER, SELF-
INSURED (KEY RISK MANAGEMENT SERVICES, SERVICING AGENT), DEFENDANTS

No. COA06-912

(Filed 19 June 2007)

1. Workers’ Compensation— opinion filed after term of com-
missioner expired—validity—holdover—de facto officers

The Industrial Commission’s opinion and award in a work-
ers’ compensation case was not void even though it was filed
after the terms of two of the commissioners on the panel decid-
ing plaintiff’s case had expired, because: (1) under N.C. Const.
art. VI, § 10, N.C.G.S. § 128-7, and State ex rel. Martin v. Preston,
325 N.C. 438 (1989), the two commissioners were still prop-
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erly serving since they continue to hold their positions upon
expiration of their term until other appointments are made; (2)
nothing in the record indicated that defendants raised the issue of
the validity of the commissioners’ ongoing tenures in office
before the full Commission as required by N.C. R. App. P.
10(b)(1); and (3) even if under Estes v. N.C. State Univ., 117 N.C.
App. 126 (1994), the Commissioners were unable to continue
serving after their terms expired, the fact that they continued to
publicly discharge their duties as Commissioners rendered them
de facto officers.

. Workers’ Compensation— findings of fact—ninety-five per-
cent of job is keyboarding or handwriting affidavits

The Industrial Commission did not err in a workers’ compen-
sation case by finding that ninety-five percent of plaintiff em-
ployee’s job is keyboarding or handwriting affidavits, because: (1)
defendants concede that this finding is supported by plaintiff’s
own testimony; and (2) the finding cannot be disturbed on appeal
regardless of whether there is also evidence to the contrary.

. Workers’ Compensation— findings of fact—credibility of
doctor’s testimony

The Industrial Commission did not err in a workers’ compen-
sation case by finding that a doctor’s testimony was credible
rather than agreeing with the deputy commissioner that the testi-
mony should not be accepted as credible, because: (1) the Com-
mission is the sole judge of the credibility of the witnesses and
the weight to be given their testimony; and (2) the Court of Ap-
peals cannot review the Commission’s credibility determination.

. Workers’ Compensation— findings of fact—occupational
disease—carpal tunnel syndrome

The Industrial Commission did not err in a workers’ compen-
sation case by finding that plaintiff employee contracted an occu-
pational disease from her work duties, because: (1) although
carpal tunnel syndrome is not specifically listed as an occupa-
tional disease in N.C.G.S. § 97-53, it falls within the catchall pro-
vision of N.C.G.S. § 97-53(13); (2) the Commission’s findings are
supported by a doctor’s testimony even though defendants have
pointed to contrary testimony; and (3) the findings of fact support
the Commission’s conclusion.

Judge TysoN dissenting.
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Appeal by defendants from opinion and award entered 7 April
2006 by the North Carolina Industrial Commission. Heard in the Court
of Appeals 21 February 2007.

MacRae, Perry & MacRae, L.L.P,, by Daniel T. Perry, III, for
plaintiff-appellee.

Teague, Campbell, Dennis & Gorham, L.L.P., by Dayle A.
Flammia and Bradley G. Inman, for defendants-appellants.

GEER, Judge.

Defendants Cumberland County and Key Risk Management
Services appeal from an opinion and award of the North Carolina
Industrial Commission concluding that plaintiff Day’le Lathon is enti-
tled to workers’ compensation benefits as a result of carpal tunnel
syndrome plaintiff developed while working for defendant Cum-
berland County. On appeal, defendants argue that the Commission’s
opinion and award is void because it was filed after the terms of two
of the commissioners on the panel deciding plaintiff’s case had
expired. Because, however, defendants did not raise this issue before
the Full Commission, it has not been properly preserved for appellate
review. Further, defendants’ remaining arguments regarding the mer-
its of plaintiff’s claim address only questions of credibility and weight
to be given evidence and, therefore, under our standard of review, do
not present a basis for reversal. Consequently, we affirm the opinion
and award of the Commission.

Facts

Plaintiff, who was 40 years old at the time of the hearing before
the deputy commissioner, had been the Assistant Director of Pretrial
Services for the County since 1999. In this position, plaintiff prepared
reports, supervised other employees, and entered data. Plaintiff, who
is right-handed, began to notice tingling, numbness, and swelling in
her left hand in December 2001.

Defendants referred plaintiff to Occupational Health Services on
8 February 2002, where nerve conduction studies were “normal.”
Plaintiff was later referred to orthopedist Dr. Louis Clark at the Cape
Fear Orthopaedic Clinic, who examined plaintiff for complaints
related to pain and spasms in both hands and twitching in her fingers.
Dr. Clark did not believe he could help plaintiff surgically and
referred her to a rheumatologist, Dr. Maria Watson.
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Dr. Watson concluded that plaintiff did not have rheumatoid or
inflammatory arthritis, but rather diagnosed plaintiff as suffering
from tendinitis. Dr. Watson explained in her deposition:

She actually had tendinitis secondary to overuse and hand
pain, again, using the keyboard at work. She does not do a lot of
home work that would cause this. My belief is that her job is the
primary cause of her problem. I have suggested that she will need
to have things changed at work if her tendinitis is to get better.

After plaintiff’s counsel asked her to assume that plaintiff was “doing
keyboarding for 75 to 95 percent of her time,” Dr. Watson testified
that plaintiff would be “more prone to [tendinitis] than someone that
did not do keyboarding for that amount of time[.]”

In response to questioning by defendants’ counsel, Dr. Watson
testified that she was not aware of any recognizable link between ten-
dinitis and plaintiff’s job as Assistant Director of Pretrial Services.
She then testified as follows:

Q. Do you have an opinion satisfactory to yourself and to a
reasonable degree of medical certainty whether tendinitis is char-
acteristic of and peculiar to the position of assistant director of
pre-trial services?

A. I don’t have anything. I guess no.
Dr. Watson agreed that tendinitis is “an ordinary disease of life.”

On 4 May 2004, plaintiff was examined by Dr. James E. Lowe, Jr.,
who is board certified in plastic surgery. He explained that his
“boards state that [he is] qualified and certified to perform hand
surgery” and that he performs approximately 300 hand surgeries a
year, including carpal tunnel surgeries. Dr. Lowe found that plaintiff
had clinical evidence of carpal tunnel syndrome and ordered another
nerve conduction study. The nerve conduction study, read by a board
certified neurologist, showed “a polyneuropathy of the upper extrem-
ities involving both the median and the ulnar nerves,” which, accord-
ing to Dr. Lowe, confirmed his carpal tunnel diagnosis. At first, Dr.
Lowe continued plaintiff on medication and instructed her to wear
splints at night. When, on 26 July 2004, Dr. Lowe last treated plaintiff
for continued numbness in both hands, he recommended carpal tun-
nel surgery on both of plaintiff’s hands.
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With respect to the cause of plaintiff’'s carpal tunnel syndrome,
Dr. Lowe testified:

I do have an opinion to a reasonable degree of medical certain-
ty that is supported by essentially all of the literature on carpal
tunnel surgery, that it is causal—casually [sic] related to repeti-
tionous [sic] work, and I feel that in her case that her carpal tun-
nel surgery is related to her repetitionous [sic] work, which
causes synovitis.

According to Dr. Lowe, synovitis is the most common cause of carpal
tunnel syndrome. He concluded that repetitious activity was “the
most significant contributing factor” to plaintiff’s carpal tunnel syn-
drome. Dr. Lowe explained that his diagnosis was consistent with Dr.
Watson’s diagnosis because tendinitis is the same as synovitis. Dr.
Lowe further testified that the general public at large, who does not
do repetitive keyboarding to the degree of plaintiff, would not be at
equal risk of developing carpal tunnel syndrome as someone who
does perform the repetitive activity.

Defendants denied plaintiff’s claim and, following a hearing, Dep-
uty Commissioner Theresa Stephenson filed an opinion and award on
21 December 2004 denying plaintiff’s claim. The deputy commis-
sioner did not find Dr. Lowe’s testimony credible, and, therefore, con-
cluded plaintiff had failed to establish that she suffered from an occu-
pational disease. Plaintiff appealed to the Full Commission.

On 7 April 2006, in an opinion and award authored by Commis-
sioner Laura Kranifeld Mavretic and joined by Commissioner Thomas
J. Bolch, the Full Commission reversed the decision of the deputy
commissioner. The Commission found “that plaintiff’'s repetitious
work caused synovitis, which led her to develop bilateral carpal tun-
nel syndrome”; that “plaintiff contracted an occupational disease to
both of her hands as a result of her job”; that “[p]laintiff’s condition is
the result of a disease that is characteristic of and peculiar to her par-
ticular trade, occupation or employment”; and that “[p]laintiff’s dis-
ease is not an ordinary disease of life to which the public is equally
exposed outside the employment.” Based on these findings, the
Commission concluded that plaintiff had contracted a compensable
occupational disease. Commissioner Dianne C. Sellers dissented on
the grounds that the majority erred by finding Dr. Lowe’s testimony
credible. Defendants timely appealed to this Court.
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I

[1] We turn first to defendants’ argument that the Commission’s opin-
ion and award is void because it was filed after the terms of
Commissioners Bolch and Mavretic had expired. Defendants rely
upon Estes v. N.C. State Univ., 117 N.C. App. 126, 128, 449 S.E.2d 762,
764 (1994), in which this Court vacated an opinion and award of the
Industrial Commission when it was filed after the term of one of the
two commissioners joining in the majority opinion had expired.

Here, the terms for Commissioners Bolch and Mavretic—the
two members of the majority—expired on 30 June 2004 and 30 April
2005 respectively. See N.C. Gen. Stat. § 97-77(a) (2005) (“[T]he
Governor shall appoint [commissioners] for a term of six years, and
thereafter the term of office of each commissioner shall be six
years.”). Defendants assert that we are, therefore, required under
Estes to vacate and remand the Commission’s decision filed on 7
April 2006.

Plaintiff responds that Estes is at odds with a state constitutional
provision that “[i]n the absence of any contrary provision, all officers
in this State, whether appointed or elected, shall hold their positions
until other appointments are made or, if the offices are elective,
until their successors are chosen and qualified.” N.C. Const. art. VI,
§ 10 (emphasis added). Our Supreme Court considered a similarly
worded provision applying to judges, N.C. Const. art. IV, § 16, and
held: “Where, as here, the incumbents’ terms end without successors
having been elected and qualified, and new terms of office have not
begun, the Constitution’s ‘hold over’ provision operates and allows
the incumbents to continue serving in the interim. The constitutional
provision . . . allows the judges to remain in office.” State ex rel.
Martin v. Preston, 325 N.C. 438, 455, 385 S.E.2d 473, 482 (1989)
(internal citation omitted). This principle has also been codified by
our General Assembly in N.C. Gen. Stat. § 128-7 (2005) (“All officers
shall continue in their respective offices until their successors are
elected or appointed, and duly qualified.”). Under the state constitu-
tion, N.C. Gen. Stat. § 128-7, and Preston, it would appear that
Commissioners Mavretic and Bolch were still properly serving.

Neither Estes nor defendants address N.C. Const. art. VI, § 10. We
need not, however, resolve the apparent conflict between Estes and
N.C. Const. art. VI, § 10—and the analysis of our Supreme Court in
Preston—since defendants have failed to preserve this issue for
appellate review.
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Rule 10(b)(1) of the Rules of Appellate Procedure provides: “In
order to preserve a question for appellate review, a party must have
presented to the trial court a timely request, objection or motion, stat-
ing the specific grounds for the ruling the party desired the court to
make if the specific grounds were not apparent from the context.” As
our Supreme Court has observed with respect to N.C.R. App. P.
10(b)(1), its purpose “ ‘is to require a party to call the [trial] court’s
attention to a matter upon which he or she wants a ruling before he
or she can assign error to the matter on appeal.”” Reep v. Beck, 360
N.C. 34, 37, 619 S.E.2d 497, 499 (2005) (quoting State v. Canady, 330
N.C. 398, 401, 410 S.E.2d 875, 878 (1991)).

In the present case, nothing in the record indicates that defend-
ants raised the issue of the validity of Commissioners Bolch’s and
Mavretic’s ongoing tenures in office before the Full Commission. The
record includes a calendar for the 8 June 2005 docket before the Full
Commission, identifying Commissioners Sellers, Mavretic, and Bolch
as the panel before which this case would be heard. The record, how-
ever, contains no indication that defendants at any time prior to
appeal objected to the presence of Commissioners Bolch and
Mavretic even though, under Estes, it would be impossible to have an
opinion joined by two Commissioners with unexpired terms.

This failure is particularly significant given that the Commis-
sion—had it agreed with defendants’ argument under Estes—could
have remedied the situation by convening another panel comprised of
individuals whose terms had not yet similarly expired. See N.C. Gen.
Stat. § 97-85 (2005) (“Provided further, the chairman of the Industrial
Commission shall have the authority to designate a deputy commis-
sioner to take the place of a commissioner on the review of any case,
in which event the deputy commissioner so designated shall have the
same authority and duty as does the commissioner whose place he
occupies on such review.”). We decline to construe Estes so as to per-
mit defendants to circumvent this well-established rule of appellate
practice and obtain a ruling on the issue from this Court without first
calling it to the attention of the Commission.

FEstes presented a materially different set of circumstances. In
Estes, Commissioner Davis’ term expired eight months after oral
argument before the panel, but before entry of the opinion and award.
117 N.C. App. at 128, 449 S.E.2d at 764. Thus, the parties did not have
a meaningful opportunity to object. It is also apparent that the ques-
tion of the propriety of Commissioner Davis’ joining in the opinion
was considered by the panel since Commissioner Davis attached an
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affidavit to the opinion and award stating that he had joined the opin-
ion prior to his term’s expiration. Id. The issue had, therefore, been
preserved for appellate review.

This case does not involve a question of jurisdiction that can be
raised at any time. Even under Estes, Commissioners Mavretic and
Bolch could be considered de facto officers. As this Court has ex-
plained: “De facto status arises where a person assumes office ‘under
color of authority’ or where one ‘exercises the duties of the office so
long or under such circumstances as to raise a presumption of his
right; in which cases his necessary official acts are valid as to the pub-
lic and third persons; but he may be ousted by a direct proceeding.’ ”
Kings Mountain Bd. of Educ. v. N.C. State Bd. of Educ., 159 N.C.
App. 568, 575, 583 S.E.2d 629, 635 (quoting Norfleet v. Staton, 73 N.C.
546, 550 (1875)), disc. review denied, 588 S.E.2d 476 (2003). See also
N.C. Gen. Stat. § 128-6 (2005) (“Any person who shall, by the proper
authority, be admitted and sworn into any office, shall be held,
deemed, and taken, by force of such admission, to be rightfully in
such office until, by judicial sentence, upon a proper proceeding, he
shall be ousted therefrom, or his admission thereto be, in due course
of law, declared void.”).

Here, there is no dispute that Commissioners Mavretic and Bolch
were properly appointed as Commissioners of the Industrial
Commission. As a result, even if, under Estes, they were unable to
continue serving after their terms expired, the fact that they contin-
ued to publicly discharge their duties as Commissioners rendered
them de facto officers. See State ex rel. Duncan v. Beach, 294 N.C.
713, 720, 242 S.E.2d 796, 800 (1978) (holding that “[a] judge de facto is
defined as one who occupies a judicial office under some color of
right, and for the time being performs its duties with public acquies-
cence, though having no right in fact” (internal quotation marks omit-
ted)). Further, “[t]he acts of a de facto officer are valid in law in
respect to the public whom he represents and to third persons with
whom he deals officially.” State v. Porter, 272 N.C. 463, 465-66, 158
S.E.2d 626, 628 (1968).1

Thus, as at least de facto officers, the public acts of Commission-
ers Mavretic and Bolch are deemed valid and their presence on the
panel cannot give rise to a jurisdictional challenge that eliminates the

1. We note that this Court has also held that “[t]he validity of the title or an act of
a de facto officer may be challenged only through an action of quo warranto.” Kings
Mountain, 159 N.C. App. at 575, 583 S.E.2d at 635 (emphasis added).
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need to comply with N.C.R. App. P. 10.2 Because defendants do not
contend that they raised this issue below, we may not consider this
assignment of error. A contrary conclusion would allow a party to
wait and see whether a panel would rule favorably, secure in the
knowledge that any unfavorable ruling could be voided on appeal.
This Court has previously rejected such an approach in the analogous
area of judicial recusal. See In re Key, 182 N.C. App. 714, 719, 643
S.E.2d 452, 456 (2007) (holding that when party to civil proceeding
failed to move at trial level to recuse judge for bias and prejudice,
Rule 10(b)(1) precluded appellate review); State v. Love, 177 N.C.
App. 614, 628, 630 S.E.2d 234, 243 (“There was no request, objection
or motion made by defendant at trial [to recuse the trial judge] and
therefore the question was not properly preserved for appeal.”), disc.
review denied, 360 N.C. 580, 636 S.E.2d 192-93 (2006). We see no
basis for applying a different rule when a party fails to object to a
“holding over” commissioner.

IT

We turn now to defendants’ arguments challenging the Commis-
sion’s findings of fact and conclusions of law. “[A]ppellate review of
an award from the Commission is generally limited to two issues: (1)
whether the findings of fact are supported by competent evidence,
and (2) whether the conclusions of law are justified by the findings of
fact.” Johnson v. Southern Tire Sales & Serv., 358 N.C. 701, 705, 599
S.E.2d 508, 512 (2004). Findings of fact by the Commission are con-
clusive on appeal “ ‘when supported by competent evidence, even
when there is evidence to support a finding to the contrary.’”
Gutierrez v. GDX Auto., 169 N.C. App. 173, 176, 609 S.E.2d 445, 448
(quoting Plummer v. Henderson Storage Co., 118 N.C. App. 727, 730,
456 S.E.2d 886, 888, disc. review denied, 340 N.C. 569, 460 S.E.2d 321
(1995)), disc. review denied, 359 N.C. 851, 619 S.E.2d 408 (2005).

[2] Defendants first assert that the Commission erred by finding that
“[n]inety-five percent of plaintiff’s job is keyboarding or handwriting
affidavits.” Defendants concede that this finding is supported by
plaintiff’'s own testimony. Defendants’ assertion “that plaintiff’s claim

2. Defendants also cite Coppley v. PPG Indus., Inc., 142 N.C. App. 196, 197-99,
541 S.E.2d 743, 744-45 (2001) (voiding majority opinion and award entered on remand
because concurring commissioner had retired prior to filing). In Coppley, however, one
of the commissioners in the majority had actually left the Commission prior to the fil-
ing of the opinion and, therefore, the panel was composed of only two commissioners.
Further, the appellant in Coppley would have had no opportunity to raise the issue
prior to appeal.
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in this regard is not credible given her title, admitted duties, and total
lack of corroborating evidence” was an argument for the Commis-
sion. Since this finding is supported by plaintiff’s testimony, it cannot
be disturbed on appeal regardless whether there is also evidence to
the contrary. See Alexander v. Wal-Mart Stores, Inc., 166 N.C. App.
563, 573, 603 S.E.2d 552, 558 (2004) (Hudson, J., dissenting) (noting
that if “there is any evidence at all, taken in the light most favorable
to the plaintiff, the finding of fact stands, even if there is substantial
evidence to the contrary”), adopted per curiam, 359 N.C. 403, 610
S.E.2d 374 (2005).

[3] Defendants next contend that the Commission “erred in find-
ing that Dr. Lowe’s testimony was credible” rather than agreeing
with the deputy commissioner that the testimony should not be
accepted as credible. It is well-established that “ ‘[tlhe Commission
is the sole judge of the credibility of the witnesses and the weight to
be given their testimony.’ ” Adams v. AVX Corp., 349 N.C. 676, 680,
509 S.E.2d 411, 413 (1998) (quoting Anderson v. Lincoln Constr. Co.,
265 N.C. 431, 433-34, 144 S.E.2d 272, 274 (1965)). Consequently,
this Court may not review the Commission’s credibility determina-
tion. Deese v. Champion Int’l Corp., 352 N.C. 109, 116-17, 530 S.E.2d
549, 553 (2000).

[4] Finally, defendants argue that the Commission erred in conclud-
ing that plaintiff contracted an occupational disease from her work
duties. Because carpal tunnel syndrome is not specifically listed as an
occupational disease in N.C. Gen. Stat. § 97-53 (2005), it falls instead
within the catchall provision of N.C. Gen. Stat. § 97-563(13). Under
§ 97-63(13), an occupational disease includes “[a]ny disease . .. which
is proven to be due to causes and conditions which are characteristic
of and peculiar to a particular trade, occupation or employment, but
excluding all ordinary diseases of life to which the general public is
equally exposed outside of the employment.”

As the Supreme Court has explained, in order to be considered an
occupational disease under N.C. Gen. Stat. § 97-63(13), a condition
must be:

(1) characteristic of persons engaged in the particular trade or
occupation in which the claimant is engaged; (2) not an ordinary
disease of life to which the public generally is equally exposed
with those engaged in that particular trade or occupation; and (3)
there must be “a causal connection between the disease and the
[claimant’s] employment.”
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Rutledge v. Tultex Corp., 308 N.C. 85, 93, 301 S.E.2d 359, 365 (1983)
(quoting Hansel v. Sherman Textiles, 304 N.C. 44, 52, 283 S.E.2d 101,
105-06 (1981)). The first two elements “are satisfied if, as a matter of
fact, the employment exposed the worker to a greater risk of con-
tracting the disease than the public generally.” Id. at 93-94, 301 S.E.2d
at 365.

Defendants assert that “plaintiff failed to elicit credible expert
medical testimony in support of her position, and therefore [has]
failed to prove the existence of an occupational disease . . . .”
Defendants suggest that the testimony of Dr. Watson is more credible
and supports their position that plaintiff did not have a compensable
occupational disease. Defendants do not dispute that Dr. Lowe’s tes-
timony—found credible by the Commission—supports the Commis-
sion’s findings (1) “that plaintiff contracted an occupational disease
to both of her hands as a result of her job with defendant,” (2) that
“[pJlaintiff’s condition is the result of a disease that is characteristic
of and peculiar to her particular trade, occupation or employment,”
and (3) “[p]laintiff’s disease is not an ordinary disease of life to which
the public is equally exposed outside the employment.”

Because the Commission’s findings are supported by Dr. Lowe’s
testimony, they are binding even though defendants have pointed to
contrary testimony. Further, those findings of fact support the
Commission’s conclusion that plaintiff has contracted a compens-
able occupational disease. See, e.g., Terasaka v. AT&T, 174 N.C. App.
735, 743-44, 622 S.E.2d 145, 151 (2005) (plaintiff carried burden of
showing carpal tunnel syndrome was an occupational disease when
doctors testified that extensive typing like plaintiff testified she
routinely performed placed plaintiff at increased risk), aff’d per
curtam and disc. review improvidently allowed, 360 N.C. 584, 634
S.E.2d 888 (2006). We, therefore, affirm the opinion and award of
the Commission.

Affirmed.
Judge ELMORE concurs.
Judge TYSON dissents in a separate opinion.

TYSON, Judge dissenting.

The majority’s opinion ignores binding precedent from this Court
that the Commission’s opinion and award is void when entered after
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the expiration of two of the Commissioner’s terms. Coppley v. PPG
Industries, Inc., 142 N.C. App. 196, 541 S.E.2d 743 (2001); Estes v.
N.C. State Univ., 117 N.C. App. 126, 449 S.E.2d 762 (1994). Neither of
these precedents have been overturned by our Supreme Court.
“Where a panel of the Court of Appeals has decided the same issue,
albeit in a different case, a subsequent panel of the same court is
bound by that precedent, unless it has been overturned by a higher
court.” State v. Jones, 358 N.C. 473, 487, 598 S.E.2d 125, 133-34 (2004);
In re Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989). I
respectfully dissent.

This case was heard before a panel of the Full Commission
consisting of Commissioners Bolch, Mavretic, and Sellers on 8 June
2005. The opinion and award was signed by the Commissioners on 3
August 2005 and filed on 7 April 2006. Commissioner Mavretic
authored the opinion and award and Commissioner Bolch concurred.
Commissioner Sellers dissented. Defendant asserts the terms of
Commissioners Bolch and Mavretic expired on 30 June 2004 and 30
April 2005 respectively.

I. Appellate Rule 10(a)

This issue is properly before this Court. Rule 10(a) of the North
Carolina Rules of Appellate Procedure provides:

[Ulpon any appeal duly taken from a final judgment any party to
the appeal may present for review, by properly making them the
basis of assignments of error, the questions whether the judgment
is supported by the verdict or by the findings of fact and conclu-
sions of law, whether the court had jurisdiction of the subject
matter, and whether a criminal charge is sufficient in law.

N.C.R. App. P. 10(a) (2007) (emphasis supplied). “Jurisdiction is ‘[t]he
legal power and authority of a court to make a decision that binds the
parties to any matter properly brought before it.”” In re T.R.P., 360
N.C. 588, 590, 636 S.E.2d 787, 789-90 (2006) (quoting Black’s Law
Dictionary 856 (7th ed. 1999)). “[A] court must also have subject mat-
ter jurisdiction, or jurisdiction over the nature of the case and the
type of relief sought, in order to decide a case.” Id. at 590, 636 S.E.2d
at 790 (quotation omitted). Subject matter jurisdiction is “the power
to pass on the merits of the case.” Boyles v. Boyles, 308 N.C. 488, 491,
302 S.E.2d 790, 793 (1983).

Defendant argues Commissioners Bolch and Mavretic had no
jurisdiction, subject matter or otherwise, to rule upon this case after
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their terms had expired prior to the case being heard and that the
Commission’s opinion and award is void. Defendant’s assignment of
error numbered 7 states, “The Commission erred as a matter of law in
filing its Opinion and Award without a sufficient number of
Commissioners concurring.” Defendant has properly raised and ar-
gued this issue through an assignment of error. This issue is properly
before this Court. N.C.R. App. P. 10(a).

II. E'stes and Coppley

The proper holding in this case is controlled by this Court’s prior
precedents. In Estes, the Full Commission panel consisted of three
commissioners at the time of the original hearing. 117 N.C. App. at
128, 449 S.E.2d at 764. Chairman Booker authored the opinion and
award and Commissioner Davis concurred. Id. Commissioner Ward
dissented. Id. However, when the opinion and award was signed and
filed, Commissioner Davis’s term had expired. Id. This Court unani-
mously held the Full Commission’s decision was void as a matter of
law. Id.

This Court also considered this issue in Coppley, 142 N.C. App.
196, 541 S.E.2d 743. Commissioner Bolch authored the opinion and
award and Commissioner Bunn concurred. Id. Commissioner
Riggsbee dissented. Id. at 197, 541 S.E.2d at 743. Chairman Bunn
signed the opinion and award on 22 June 1999 and left the
Commission on 21 September 1999. Id. The opinion and award was
filed on 19 October 1999. Id. This Court stated, “ “‘Where a commis-
sioner’s vote was taken before the expiration of his term of office, but
the decision was not issued until after the term expired, the decision
of the Commission is void as a matter of law.” ” Id. at 198, 541 S.E.2d
at 744 (quoting Leonard T. Jernigan, Jr., North Carolina Workers’
Compensation Law and Practice § 25-9 (3d ed. 1999)). The opinion
and award was held to be void because no majority of the Commis-
sion existed when it was filed. Id.

The facts of this case are more egregious than either of the facts
in Estes or Coppley. Defendant argues that unlike the facts in Estes
and Coppley, Commissioners Bolch and Mavretic comprised the total
majority and both their terms had expired before the panel convened,
the case was heard, and the opinion and award was entered. On 8
September 2006, this Court allowed defendant’s Motion for Addition
to Record on Appeal filed on 24 August 2006 as exhibits to the record
on appeal. Attached to the motion as Exhibit A were copies of two
letters, both signed by former Governor James B. Hunt, Jr. One letter,
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dated 10 June 1999, is addressed to Mr. Thomas J. Bolch. The first
paragraph of the letter states in full, “It gives me great pleasure to
reappoint you as a member of the North Carolina Industrial
Commission. Pursuant to General Statute 97-77, your appointment is
effective immediately. Your term will expire on June 30, 2004.”
(Emphasis supplied).

The second letter, dated 21 July 2000, is also signed by former
Governor Hunt and is addressed to Ms. Laura K. Mavretic. The first
paragraph of this letter states in full, “It gives me great pleasure to
appoint you to serve as a member of the North Carolina Industrial
Commission. Pursuant to General Statute 97-77, your appointment
is effective August 1, 2000 and will expire on April 30, 2005.”
(Emphasis supplied).

Nothing in the record shows either Commissioners Bolch or
Mavretic were reappointed to the Commission after their terms of
office expired on “June 30, 2004,” and “April 30, 2005,” respectively.
According to the Commission’s website, Commissioner Bolch was
replaced by Mr. Danny Lee McDonald, who was sworn into office on
9 February 2007. Commissioner Mavretic was administered the oath
of office on 8 February 2007. See News Release dated 2 February
2007, http://www.comp.state.nc.us/ncic/pages/020207nr.htm.

Defendant argues Commissioners Bolch and Mavretic purported
to convene the Commission to hear this case, and signed and entered
the opinion and award after their terms had expired and without a
current commission issued by the Governor to renew their terms.
N.C. Gen. Stat. § 97-77 (2005) mandates “the Governor shall appoint
a successor for a term of six years, and thereafter the term of office
of each commissioner shall be six years.” (Emphasis supplied).

This Court is bound by both Estes and Coppley. Jones, 358 N.C.
at 487, 598 S.E.2d at 133-34; In re Civil Penalty, 324 N.C. at 384, 379
S.E.2d at 37. “As a commission it acts by a majority of its qualified
members at the time decision is made.” Gant v. Crouch, 243 N.C. 604,
607, 91 S.E.2d 705, 707 (1956) (emphasis supplied).

III. Conclusion

Defendant’s appeal challenges the jurisdictional members of the
Commission to hear this appeal. N.C.R. App. P. 10(a). Following Gant,
Estes, and Coppley, no majority of the Commission possessed “the
power to pass on the merits of the case” or concur in the opinion and
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award entered. Boyles, 305 N.C. at 491, 302 S.E.2d at 793. The opinion
and award is void and must be vacated. Gant, 243 N.C. at 607, 91
S.E.2d at 707; Coppley, 142 N.C. App. at 198, 541 S.E.2d at 744; Estes,
117 N.C. App. at 128, 449 S.E.2d at 764. I respectfully dissent.

IN THE MATTER OF: Dj.L., D.L., AND S.L., MINOR CHILDREN

No. COA07-31
(Filed 19 June 2007)

1. Child Abuse and Neglect— verification of petition—drawn,
verified, filed—separate requirements
The phrases beginning with “drawn,” “verified,” and “filed” in
N.C.G.S. § 7B-403(a) (concerning verification of juvenile peti-
tions) are separate requirements.

” «“

2. Child Abuse and Neglect— petition—signed by social serv-
ices employee—standing to initiate action

A juvenile petition contained sufficient information from
which the trial court could determine that the person who
signed the petition had standing to initiate an action under
N.C.G.S. § 7B-403(a), construing the juvenile petition as to do
substantial justice. It was not argued that the person signing
the petition was not an authorized representative of the director
of the county department of social services or that she exceeded
the scope of her authority.

3. Child Abuse and Neglect— petition—signed by identifiable
social services employee

Where an identifiable employee of the Youth and Family
Services Division of the Mecklenburg County Department of So-
cial Services actually signed and verified a juvenile petition, the
case was not controlled by In re T.R.P., 173 N.C. App. 541, (which
held that there was no subject matter jurisdiction for a juvenile
petition where the petition was neither signed nor verified).

4. Child Abuse and Neglect— delay between filing and hear-
ing—Iless than six months—not prejudice per se
A delay between the filing of a juvenile petition and the hear-

ing did not present an extraordinary delay resulting in prejudice
per se (and thus reversible error) because the delay was less than
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six months, which would have been within the trial court’s statu-
tory authority for granting a continuance.

5. Termination of Parental Rights— waiver of pretrial hear-
ing—not ineffective assistance of counsel

General averments about waiving a pretrial hearing were not
sufficient to establish prejudice and ineffective assistance of
counsel in a termination of parental rights hearing.

6. Termination of Parental Rights— waiver of defective serv-
ice of process—not ineffective assistance of counsel

The waiver of the defense of defective service of process did
not constitute ineffective assistance of counsel in a termination
of parental rights case. Litigants often choose to waive this de-
fense when they had actual notice of the action and when the
immediate and inevitable response of the opposing party would
be to reserve the process.

7. Constitutional Law— effective assistance of counsel—vig-
orous representation—overwhelming evidence

Respondent was not deprived of effective assistance of coun-
sel at a termination of parental rights hearing where counsel was
familiar with the substantive issues in the case, as well as re-
spondent’s uncooperative personality, and counsel’s representa-
tion was vigorous and zealous, if imperfect. DSS presented over-
whelming evidence to support at least one ground for termination
of respondent’s parental rights, and it is difficult to see a defense
on which respondent could have prevailed.

Appeal by respondent mother from judgment entered 6 Novem-
ber 2006 by Judge Regan Miller in District Court, Mecklenburg
County. Heard in the Court of Appeals 14 May 2007.

Kathleen Widelski, Edward Yeager, and Tyrone C. Wade, for
petitioner-appellee Mecklenburg County Department of Social
Services.

McDaniel & Anderson, LLP by John M. Kirby for Guardian
Ad Litem.

Jeffrey L. Miller for respondent-appellant.

STROUD, Judge.

Respondent Marie L. appeals the trial court order terminating her
parental rights to three children, Dj.L., D.L., and S.L. This order was
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entered in District Court, Mecklenburg County by Judge Regan Miller
on 6 November 2006, following a termination hearing at which
respondent was represented by appointed counsel. The trial court ter-
minated respondent’s parental rights on three grounds: (1) respond-
ent neglected the children, (2) respondent willfully left the children in
foster care for more than twelve months without making reasonable
progress under the circumstances toward correcting the conditions
that led to the children’s removal from the home, and (3) respondent
willfully failed to pay a reasonable portion of the cost of the chil-
dren’s care for a continuous period of more than six months next pre-
ceding filing of the petition for termination by the Mecklenburg
County Department of Social Services [DSS]. The trial court’s termi-
nation of respondent’s parental rights was supported, in part, by find-
ings that respondent failed to attend to the medical needs of her chil-
dren, including the needs of Dj.L. who has juvenile diabetes;
respondent failed to attend medical appointments for the children;
respondent failed to educate herself on the proper care of Dj.L.’s con-
dition, which is treated with an insulin pump; respondent failed to
obtain and maintain stable housing; respondent’s failures were, at
times, attributable to marijuana use; respondent failed to complete
substance abuse treatment and follow after-care recommendations;
and respondent paid zero dollars toward the cost of care for her chil-
dren in foster care.

Respondent raises three questions on appeal: (1) whether DSS
lacked standing to file a termination petition because it was never
awarded custody of the children by a court of competent jurisdiction,
(2) whether the trial court erred by holding a termination hearing
approximately six months after DSS filed its petition for termination,
and (3) whether the trial court erred by terminating respondent’s
parental rights because respondent did not receive effective assist-
ance of counsel during the termination hearing. We affirm the trial
court order.

I. Standing

[1] Respondent argues that DSS lacked standing to file a petition
for termination of her parental rights to Dj.L., D.L., and S.L. In sup-
port of her argument, respondent emphasizes that N.C. Gen. Stat.
§ 7B-1103(3) (2005) provides that a county department of social serv-
ices may file a petition to terminate parental rights only when it has
been given custody of a juvenile by a court of competent jurisdiction.
Respondent argues that the trial court in this case did not have juris-
diction to grant custody of Dj.L., D.L., and S.L. to DSS because DSS’s
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juvenile petition alleging that the children are dependent and
neglected was not properly verified.

Respondent cites In re T.R.P., 360 N.C. 588, 636 S.E.2d 787 (2006),
for the proposition that a juvenile petition that is not properly verified
does not confer subject matter jurisdiction on the trial court. The
defect in verification identified by respondent is that the underlying
petition fails to state that the affiant, Betty Hooper, is either the direc-
tor of DSS or an authorized agent of the director. Based on this
alleged defect, respondent concludes that the adjudication order
resolving DSS’s juvenile petition is void and that DSS was never
granted custody of Dj.L., D.L., and S.L. by a court of competent juris-
diction; therefore, respondent reasons that DSS did not have standing
to file a petition for termination of her parental rights under section
7B-1103(3). This argument is without merit.

N.C. Gen. Stat. § 7B-403(a) (2005) provides that a juvenile peti-
tion alleging dependency, abuse, or neglect “shall be drawn by the
director, verified before an official authorized to administer oaths,
and filed by the clerk, recording the date of filing.” We read the
phrases beginning with “drawn,” “verified,” and “filed” to be sep-
arate requirements.

[2] First, N.C. Gen. Stat. § 7B-403(a) requires a juvenile petition alleg-
ing abuse, neglect, or dependency to be “drawn by the director.” N.C.
Gen. Stat. § 7B-101(10) (2005) defines “director” as “[t]he director of
the county department of social services in the county in which the
juvenile resides or is found, or the director’s representative as author-
ized in G.S. § 108A-14.” N.C. Gen. Stat. § 108A-14(b) (2005) permits
the director of a county department of social services to “delegate to
one or more members of his staff the authority to act as his repre-
sentative.” Such delegation may extend to the director’s duty “[t]o
assess reports of child abuse and neglect and to take appropriate
action to protect such children” pursuant to Chapter 7B. N.C. Gen.
Stat. § 108A-14(a)(11), (b).

Here, the petition alleging Dj.L., D.L., and S.L. to be dependent
and neglected juveniles states, in part, that “Betty Hooper, Petitioner,
ha[s] sufficient knowledge or information to believe that a case has
arisen which invokes the juvenile jurisdiction of the Court.” Betty
Hooper signed the document as the “petitioner” and listed her
address as “Youth and Family Services,” which is a division of the
Mecklenburg County Department of Social Services. From the lan-
guage above, the trial court knew that Betty Hooper was an employee
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of Youth and Family Services, who had actual knowledge of the fac-
tual basis for the allegations in the juvenile petition.

Although the best practice is to include a distinct statement that
the petitioner is the director of the county department of social serv-
ices or is an authorized representative of the director, we hold that
the juvenile petition in the case sub judice contained sufficient infor-
mation from which the trial court could determine that Betty Hooper
had standing to initiate an action under section 7B-403(a). In so hold-
ing, we construe the juvenile petition “as to do substantial justice.”
N.C. Gen. Stat. § 1A-1, Rule 8 (2005) (“All pleadings shall be so con-
strued as to do substantial justice.”). We emphasize that respondent
has never argued, and does not now argue, that Betty Hooper is not
an authorized representative of the Director of the Mecklenburg
County Department of Social Services or that she exceeded the scope
of her authority by filing the juvenile petition.

[38] Second, N.C. Gen. Stat. § 7B-403(a) requires a petition alleging
abuse, neglect, or dependency to be “verified before an official
authorized to administer oaths.” N.C. Gen. Stat. § 1A-1, Rule 11(b)
sets forth the substance of such verification, stating,

[iln any case in which verification of a pleading shall be
required by these rules or by statute, it shall state in substance
that the contents of the pleading verified are true to the knowl-
edge of the person making the verification, except as to those
matters stated on information and belief, and as to those matters
he believes them to be true.

Correspondingly, N.C. Gen. Stat. § 10B-40(d) (2005)! sets forth a
form of verification sufficient for acceptance by North Carolina
courts, stating,

(d) A notarial certificate for an oath or affirmation taken by
a notary is sufficient and shall be accepted in this State . . . if it
includes all of the following:

(1) Identifies the state and county in which the oath or af-
firmation occurred;

(2) Names the principal who appeared in person before the
notary unless the name of the principal otherwise is clear
from the record itself.

1. N.C. Gen. Stat. §§ 10B-40(d)(1) and (3) were repealed by North Carolina
Session Laws 2006-59, s. 18, which became effective 1 October 2006, approximately six
months after DSS filed its petition for termination in this case.
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(3) States that the notary has either (i) personal knowledge
of the identity of the principal or (ii) satisfactory evi-
dence of the principal’s identity, indicating the nature of
that satisfactory evidence;

(4) Indicates that the principal who appeared in person
before the notary signed the record in question and certi-
fied to the notary under oath or by affirmation as to the
truth of the matters stated in the record.

(5) States the date of the oath or affirmation.

(6) Contains the signature and seal or stamp of the notary
who took the oath or affirmation.

(7) States the notary’s commission expiration date.

Here, the verification page of the petition filed by DSS shows
the following:

VERIFICATION

The undersigned Petitioner, being duly sworn, says that the
Petition hereon is true to his own knowledge, except as to those
matters alleged on information and belief, and as to those mat-
ters, he believes it to be true.

Betty Hooper
Petitioner-Affiant

Sworn to and subscribed before me
this the 4th day of June, 2004.

Roma J. Hester
Notary Public

My Commission expires: 05-09-2005

The notary also stamped the document with her seal, which read
“Roma J. Hester, Notary Public, Mecklenburg County, N.C.” This
verification complies with N.C. Gen. Stat. § 1A-1, Rule 11 and N.C.
Gen. Stat. § 10B-40(d) in both form and substance. Cf. In re A.J.H.R.
& KM.H.R., 184 N.C. App. —, — S.E.2d — (2007) (concluding
that a purported verification did not satisfy N.C. Gen. Stat. § 7B-403
when the principal did not appear before the notary, sign the record
in question, or certify the truth of the matters stated therein by oath
or affirmation).
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We emphasize that the facts sub judice are distinct from the facts
of In re T'.R.P,, a case in which the North Carolina Supreme Court
recently vacated a custody review order after concluding that the
trial court lacked subject matter jurisdiction to resolve the underly-
ing juvenile petition. 360 N.C. 588, 636 S.E.2d 787. In In re T.R.P,, the
North Carolina Supreme Court stated “the General Assembly’s
requirement of a verified petition is a reasonable method of assuring
that our courts exercise their power only when an identifiable gov-
ernment actor ‘vouches’ for the validity of the allegations in such a
freighted action.” Id. at 592, 636 S.E.2d at 791. Because the juvenile
petition alleging neglect in In re T.R.P. was “neither signed nor
verified,” the Court held that the trial court did not have subject
matter jurisdiction to enter an adjudication and disposition order
resolving that petition, or to enter a subsequent custody review or-
der pursuant to N.C. Gen. Stat. § 7B-906. Id. at 589, 636 S.E.2d at
789. In In re T.R.P,, the Court used the phrase “neither signed nor ver-
ified” to explain that no one signed as “petitioner-affiant” on the ver-
ification page of the juvenile petition: there was no indication “that
the principal who appeared in person before the notary signed the
record in question and certified to the notary under oath or by affir-
mation as to the truth of the matters stated in the record.” N.C. Gen.
Stat. § 10B-40(d)(4); see In re T.R.P., 173 N.C. App. 541, 546-47, 619
S.E.2d 525, 529 (2005), aff’d, 360 N.C. 588, 636 S.E.2d 787 (2006). We
determine that In re T.R.P. does not control the case sub judice
because, here, an identifiable government actor, and specifically an
identifiable employee of the Youth and Family Services Division of
the Mecklenburg County Department of Social Services, actually
signed and verified the petition.

Applying N.C. Gen. Stat. §§ 108A-14(a)(11), (b), 7B-101(9),
7B-403(a), 1A-1, Rule 11(b), and 10B-40(d), we hold that the juvenile
petition drawn and verified by Betty Hooper was sufficient to invoke
the subject matter jurisdiction of the trial court. Accordingly, the
adjudication order entered 30 August 2004, awarding custody of Dj.L.,
D.L., and S.L. to DSS, is not void. In that document, the trial court
expressly ordered

3. The children shall remain in the legal custody of YFS [Youth
and Family Services] . . . in foster care.

4. The child[ren]’s placement and care are the responsibility of
YFS and YFS is to provide or arrange for the foster care or
other placement of the child. DSS/YSF is granted the authority
to obtain medical, educational, psychological, or psychiatric
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treatment and provide other services as deemed appropriate
by the agency.

Because DSS is a “county department of social services . . . to whom
custody of the juvenile has been given by a court of competent juris-
diction,” DSS had standing to file a petition for termination of
respondent’s parental rights under section 7B-1103(3).

This assignment of error is overruled.
II. N.C. Gen. Stat. § 7B-1109 Time Limit

[4] Respondent argues that the trial court erred by failing to hold a
termination hearing within ninety days of the date on which DSS filed
its petition for termination. Because respondent has not shown that
she was prejudiced by the identified delay, we overrule this assign-
ment of error.

N.C. Gen. Stat. § 7B-1109(a) (2005) provides

[t]he hearing on the termination of parental rights shall be
conducted by the court sitting without a jury and shall be held in
the district at such time and place as the chief district court judge
shall designate, but no later than 90 days from the filing of the
petition or motion unless the judge pursuant to subsection (d) of
this section orders that it be held at a later time.

Section 7B-1109(d) permits the trial court to continue a termina-
tion hearing for up to ninety days for “good cause shown,” or beyond
ninety days “in extraordinary circumstances when necessary for the
proper administration of justice.” When the trial court continues a
termination hearing beyond ninety days, it “shall issue a written order
stating the grounds for granting the continuance”; however, there is
no requirement in N.C. Gen. Stat. § 7B-1109 that the trial court make
written findings to support an initial ninety day continuance for
“good cause.”

Here, DSS filed its petition for termination of respondent’s
parental rights on 28 March 2006 and the trial court held the termina-
tion hearing on 26 September 2006. Although approximately six
months passed between the date of filing and the date of hearing,
there is no continuance order in the record and no indication that any
party requested a continuance in this matter; therefore, for purposes
of this appeal, we conclude that the trial court erred by calendaring
the termination hearing outside the ninety day time limit set in N.C.
Gen. Stat. § 7B-1109(a).
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However, “time limitations in the Juvenile Code are not jurisdic-
tional.” In re C.L.C., 171 N.C. App. 438, 443, 615 S.E.2d 704, 707
(2005), aff’d per curiam, 360 N.C. 475, 628 S.E.2d 760 (2006). Failure
to comply with a time limitation in the Juvenile Code is not reversible
error unless the appellant shows “prejudice resulting from the time
delay.” Id. Thus, to prevail on this assignment of error, an appellant
“must appropriately articulate the prejudice arising from the delay.”
Cf. In re S.N.H., 177 N.C. App. 82, 86, 627 S.E.2d 510, 513 (2006)
(applying N.C. Gen. Stat. § 7B-1109(e) and explaining that the passage
of more than thirty days between a termination hearing and the trial
court’s entry of a written termination order is not prejudicial per se).
“The passage of time alone is not enough to show prejudice.” Id.

Respondent argues that the delay in this case was an “extraordi-
nary delay” that resulted in prejudice per se. We are not persuaded.
The time between DSS’s filing of the petition for termination and the
termination hearing was less than six months, which is a delay that
would have been authorized by N.C. Gen. Stat. § 1109(a) and (d) if the
trial court had entered a continuance for “good cause shown.” N.C.
Gen. Stat. § 1109(a), (d) (setting a three month time limit for calen-
daring and permitting an additional three month continuance for
“good cause shown”). In light of the statutory scheme, which affords
a degree of flexibility to the trial court in calendaring, we conclude
that a delay of less than six months between the filing of a termina-
tion petition and a termination hearing is not so “extraordinary” that
it results in prejudice per se. Because respondent has not shown
actual prejudice arising from the identified delay, this assignment of
error is overruled.

III. Ineffective Assistance of Counsel

Respondent argues that the trial court erred by entering an order
terminating her parental rights because she was denied effective
assistance of counsel at the termination hearing. We disagree.

“ ¢

Parents have a statutory “ ‘right to counsel in all proceedings ded-
icated to the termination of parental rights.”” In re L.C., I.C., L.C.,
181 N.C. App. 278, 282, 638 S.E.2d 638, 641 (2007) (quoting In re
Oghenekevebe, 123 N.C. App. 434, 436, 473 S.E.2d 393, 396 (1996)),
disc. rev. denied, 361 N.C. 364, — S.E.2d — (2007). See also N.C.
Gen. Stat. §§ 7B-1101.1(a), 1109(b) (2005). This statutory right
includes the right to effective assistance of counsel. In re L.C., I.C.,
L.C., 181 N.C. App. at 282, 638 S.E.2d at 641; In re Oghenekevebe, 123
N.C. App. at 436, 473 S.E.2d at 396. Counsel’s assistance, as guaran-
teed by N.C. Gen. Stat. §§ 7B-1101.1(a) and 1109(b), is ineffective
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when (1) counsel’s performance was deficient and (2) the “deficiency
was so serious as to deprive the represented party of a fair hear-
ing.” In re Oghenekevebe, 123 N.C. App. at 436, 473 S.E.2d at 396.
(considering an appellant’s ineffective assistance of counsel claim
pursuant to former N.C. Gen. Stat. § 7A-289.23 (1995), which has
been repealed and recodified); In re J.A.A., 175 N.C. App. 66, 74, 623
S.E.2d 45, 50 (2005).

[6] First, respondent argues that counsel’s performance was defi-
cient because counsel waived her right to a pre-trial hearing under
N.C. Gen. Stat. § 7B-1108(b) (2005) by failing to file an answer to
DSS’s petition for termination. The purpose of a pre-trial hearing as
defined by N.C. Gen. Stat. § 7B-1108(b) is “to determine the issues
raised by the petition.” This Court has previously determined that a
respondent was not prejudiced by counsel’s failure to request a pre-
trial hearing in an action for termination of parental rights when the
respondent was “on notice as to the issues” to be resolved. Id.
Respondent does not argue that she was unaware of the issues raised
in DSS’s petition for termination; rather, respondent states generally
that at a pre-trial hearing “witnesses and evidence would have been
disclosed, motions made, and trial preparation enhanced.” Such gen-
eral averments are insufficient to establish prejudice resulting in an
unfair hearing. See In re B.P., 169 N.C. App. 728, 733, 612 S.E.2d 328,
332 (2005) (denying an ineffective assistance claim when the
respondent “failed to specify what motions should have been made
and what evidence could have been, but was not, presented before
the trial court”). Therefore, assuming arguendo that counsel’s per-
formance was deficient in this respect, respondent has not shown
that the alleged deficiency resulted in an unfair hearing.

[6] Second, respondent argues that counsel’s performance was
deficient because counsel waived the defense of lack of personal
jurisdiction. In particular, respondent argues that the address at
which process was hand-delivered was not her “usual place of
abode” as required by N.C. Gen. Stat. § 1A-1, Rule 4(j)(a) (2005). The
record reflects that process was delivered to respondent’s grand-
mother’s home.

We hold that counsel’s waiver of the defense of defective service
of process did not constitute deficient performance in this case. In so
doing, we recognize that litigants often choose to waive the defense
of defective service when they had actual notice of the action and
when the inevitable and immediate response of the opposing party
will be to re-serve the process. Again, respondent does not argue that
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she lacked notice of the action or the issues to be resolved thereby.
In fact, it is undisputed that at the time of the hearing respondent
was living with her grandmother and that she had been living there
for approximately one month. Moreover, respondent attended a per-
manency planning review hearing in this same matter on 9 August
2006, after DSS filed its petition for termination but before the termi-
nation hearing.

[7] Third, respondent argues that counsel’s performance was defi-
cient because counsel failed to make proper objections to testimony
on the ground that it was hearsay, irrelevant, non-responsive, unfairly
prejudicial or other evidentiary grounds; counsel failed to develop
defenses to the grounds alleged for termination; and counsel did
not subpoena witnesses, including witnesses to authenticate the
results of respondent’s drug screening and respondent’s treatment
workers. Assuming arguendo that counsel’s performance was defi-
cient in these respects, these deficiencies did not deprive respondent
of a fair hearing.

This Court has previously determined that alleged deficiencies
did not deprive the respondent of a fair hearing when the respond-
ent’s counsel “vigorously and zealously represented” her, was familiar
“with her ability to aid in her own defense, as well as the idiosyn-
crasies of her personality,” and “the record contain[ed] overwhelming
evidence supporting termination,” In re J.A.A., 175 N.C. App. 66, 74,
623 S.E.2d 45, 50 (2005). After reviewing the record in its entirety, we
are convinced that these criteria are met in the case sub judice.

Counsel’s representation, while not perfect, was vigorous and
zealous. Counsel represented respondent at every stage of this con-
solidated case, beginning with mediation proceedings held on 21 July
2004. As such, counsel was familiar with the substantive issues
involved in the case as well as respondent’s personality, which
appears to have been uncooperative at times.

Most importantly, DSS presented overwhelming evidence to sup-
port at least one ground for termination of respondent’s parental
rights: respondent’s failure to pay a reasonable portion of the cost of
care for Dj.L., D.L., and S.L. for a continuous period of six months
preceding DSS’s filing of the petition, although respondent was phys-
ically and financially able to do so. N.C. Gen. Stat. § 7B-1111(3)
(2005); In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406
(2003) (explaining that the existence of a single statutory ground for
termination is sufficient to support a termination order). The trial
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court entered a child support order requiring respondent to pay
$50.00 per month beginning on 29 August 2005; however, as of the ter-
mination hearing on 26 September 2006, respondent had not paid any
amount toward the cost of care for her children. Respondent testified
at the termination hearing that during the six to seven months pre-
ceding DSS’s filing of its petition for termination, she worked full-
time at Hardee’s and she also worked at Wrennett’s Helping Hands
second-hand shop.2 Based on this and other testimony, the trial court
concluded that respondent “could have paid some amount greater
than zero towards the cost of her children’s care.”

In light of the child support order, respondent’s failure to pay any
amount toward the cost of her children’s care, and respondent’s ad-
mission that she had been employed full-time, we conclude that coun-
sel’s alleged deficiencies did not result in an unfair termination hear-
ing. It is difficult to see a defense on which respondent could have
prevailed, and respondent cites no such theory on appeal.

For the reasons stated above, we conclude that trial counsel’s
waiver of the defense of lack of personal jurisdiction based on defec-
tive service of process did not constitute deficient performance. We
further conclude that the remaining deficiencies alleged by respond-
ent did not deprive her of a fair hearing. This assignment of error
is overruled.

IV. Conclusion

For the reasons stated above, we hold that DSS had standing to
file a petition for termination of respondent’s parental rights under
section 7B-1103(3), respondent has failed to show actual prejudice
resulting from an approximately six month delay between the date on
which DSS filed its petition for termination and the termination hear-
ing, and respondent did not receive ineffective assistance of counsel
during the termination hearing. Accordingly, the order terminating
respondent’s parental rights to Dj.L., D.L., and S.L. entered in District
Court, Mecklenburg County on 6 November 2006 by Judge Regan
Miller is affirmed.

AFFIRMED.

Judges JACKSON and STEPHENS concur.

2. Respondent also testified that she held other full time jobs at Ross, Subway,
Tally’s, IHOP, and several temporary placement agencies during the period in which the
children were removed from her home.
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JAMES E. PEVERALL, JR., AND OTHERS SIMILARLY SITUATED, PLAINTIFF v. THE COUNTY

OF ALAMANCE, DEFENDANT

No. COA06-1106
(Filed 19 June 2007)

1. Appeal and Error— appellate rules violations—sanctions—

pay printing costs

Plaintiff’s counsel is ordered to pay the printing costs of this
appeal under N.C. R. App. P. 34(b) based on appellate rules viola-
tions, because: (1) plaintiff failed to provide the applicable stand-
ards of review in his brief for any of the questions presented, nor
did he supply citations of authorities supporting such standards
as required by N.C. R. App. P. 28(b)(6); and (2) plaintiff’s assign-
ments of error in both the record and brief incorrectly reference
the record in violation of N.C. R. App. P. 28(b)(6) and N.C. R. App.
P. 10(c)(1).

. Appeal and Error— preservation of issues—failure to ar-

gue—failure to assign error to additional findings

Plaintiff’s second assignment of error that he failed to
address in his brief is deemed abandoned under N.C. R. App. P.
28(b)(6), and plaintiff’s third assignment of error is limited to a
review of findings of fact numbers 10 through 16 because plain-
tiff did not assign error to the trial court’s additional findings
of fact.

. Class Actions— denial of certification—unknown identity

and number—disparate law—failure to show adequate rep-
resentative of class—varying damages

The trial court did not abuse its discretion in an action alleg-
ing due process violations, breach of contract, and intentional
and negligent infliction of emotional distress by denying plain-
tiff’s motion for class certification of 376 Alamance County
employees who, at the time the action was brought, had more
than five but less than twenty years of employment with the
county who might retire due to a nonwork-related disability and
thus be denied county insurance benefits under a new ordinance,
because: (1) the identity and number of individuals who might
retire under such conditions was unknown and could not be
known; (2) the record revealed that the potential class numbered
only seven individuals who had been denied benefits, and plain-
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tiff failed to establish that the potential class would be so numer-
ous as to make it impracticable to bring each member before the
court; (3) plaintiff failed to establish that common issues of law
and fact predominated over individual issues such that certifying
the class would accomplish the goal of preventing a multiplicity
of suits or inconsistent results; (4) plaintiff’s claim and the other
six employees’ claims are disparate in law and fact when plaintiff
retired prior to the change and the six individuals retired after the
plan was changed; (5) plaintiff cannot serve as an adequate rep-
resentative of the class when different insurance plans were in
effect when plaintiff and the other potential class members were
denied benefits; and (6) the damages of the potential class mem-
bers could be expected to vary greatly.

Judge TyYsoN dissenting.

Appeal by plaintiff from order entered 28 April 2006 by Judge
James C. Spencer, Jr. in Alamance County Superior Court. Heard in
the Court of Appeals 11 April 2007.

Randolph M. James, for plaintiff-appellant.

Hedrick, Eatman, Gardner & Kincheloe, L.L.P., by Elizabeth A.
Martineau and Joseph S. Murray, IV, for defendant-appellee.

JACKSON, Judge.

James E. Peverall, Jr. (“plaintiff”) appeals from the trial court’s
order denying class certification. For the following reasons, we af-
firm the trial court’s order.

Plaintiff brought suit against the County of Alamance (“defend-
ant”) alleging due process violations, breach of contract, and inten-
tional and negligent infliction of emotional distress. Plaintiff
amended the complaint on 7 March 2001, and sought class action sta-
tus on behalf of himself, his daughter, and others similarly situated.
Defendant filed a motion to dismiss plaintiff’s amended complaint
pursuant to Rule 12(b)(6) of the North Carolina Rules of Civil
Procedure. The trial court denied defendant’s motion to dismiss, and
upon defendant’s appeal, this Court affirmed the trial court’s deci-
sion. Peverall v. County of Alamance, 154 N.C. App. 426, 573 S.E.2d
517 (2002), disc. rev. denied, 356 N.C. 676, 577 S.E.2d 632 (2003).
Plaintiff then appealed, inter alia, the trial court’s 21 October 2003
order denying his motion for class certification. This Court, in an
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unpublished decision, remanded to the trial court for further findings
of fact on the class certification issue. Peverall v. County of Ala-
mance, No. COA04-416, 2005 N.C. App. LEXIS 47 (N.C. Ct. App. Jan.
4, 2005). Plaintiff now appeals from the trial court’s 28 April 2006
order denying class certification.

The facts of this case, stated in greater detail in the earlier opin-
ions, show that plaintiff began working for Alamance County on or
about 13 June 1992 as an emergency medical technician. At the time
of plaintiff’s hire, defendant had an insurance plan administered by
Travelers Insurance Company. After plaintiff’s hire in 1992, but prior
to his retirement in July 1999, defendant became self-insured and pro-
vided its own insurance plan.

As a result of two vehicular accidents, plaintiff was diagnosed
with post-traumatic stress disorder, and thus was unable to perform
his EMS duties. In July 1999, plaintiff submitted an application to the
Department of State Treasurer Retirement Systems Division for re-
tirement based on disability. His application was approved by the
Medical Board of the Retirement Systems Division on 11 August 1999,
with a retroactive effective date of 1 August 1999.

On 15 August 1999 the Alamance County Board of Commissioners
unanimously voted and adopted a new retroactive policy that re-
quired county employees to have completed twenty years of continu-
ous employment (instead of five years as required pursuant to the
previous policy) to receive insurance benefits after retirement due to
disability. The change was to take effect retroactively on 1 July 1999.
The new policy also stated that employees must not work in any
capacity to be eligible. Defendant denied plaintiff insurance benefits
based upon the new ordinance. Although he qualified under the old
policy with more than five years of employment, he did not have the
requisite twenty years of service to qualify under the new plan.

On appeal, plaintiff contends that: (1) the trial court abused its
discretion in denying plaintiff’s motion for class certification; (2) the
denial of class certification was inconsistent with the applicable law
as discussed by this Court’s prior opinion remanding the issue of
class certification; and (3) the trial court’s findings of fact are not sup-
ported by competent evidence and do not support the trial court’s
conclusions of law.

[1] As a preliminary matter, we note that plaintiff’s brief fails to com-
ply fully with the North Carolina Rules of Appellate Procedure. Rule
28(b)(6) provides that “[t]he argument shall contain a concise
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statement of the applicable standard(s) of review for each question
presented, which shall appear either at the beginning of the discus-
sion of each question presented or under a separate heading placed
before the beginning of the discussion of all the questions presented.”
N.C. R. App. P. 28(b)(6) (2006). Rule 28(b)(6) further requires that
“the statement of applicable standard(s) of review shall contain cita-
tions of the authorities upon which the appellant relies.” Id. In the
case sub judice, plaintiff has not provided this Court with the appli-
cable standards of review for any of the questions presented, much
less citations of authorities supporting such standards.

Rule 28(b)(6) also requires the brief to contain references to the
assignments of error in the record corresponding to each question
presented. “Immediately following each question shall be a reference
to the assignments of error pertinent to the question, identified by
their numbers and by the pages at which they appear in the printed
record on appeal.” Id. Moreover, Rule 10(c)(1) states that an assign-
ment of error in the record “is sufficient if it directs the attention of
the appellate court to the particular error about which the question is
made, with clear and specific record or transcript references.” N.C. R.
App. P. 10(c)(1) (2006). Plaintiff’s assignments of error in both the
record and brief incorrectly reference the record. Plaintiff’s first and
second assignments of error reference portions of plaintiff’s and
defendant’s proposed orders to the trial court. Plaintiff’s third assign-
ment of error references defendant’s proposed order.

“It is well settled that the Rules of Appellate Procedure ‘are
mandatory and not directory.” ” State v. Hart, 361 N.C. 309, 311, 644
S.E.2d 201, 202 (2007) (quoting Reep v. Beck, 360 N.C. 34, 38, 619
S.E.2d 497, 500 (2005)). As our Supreme Court noted in Hart, how-
ever, dismissal of an appeal or an assignment of error is not always
required, and “some other sanction may be appropriate, pursuant to
Rule 25(b) or Rule 34 of the Rules of Appellate Procedure.” Id. at 311,
644 S.E.2d at 202. Accordingly, we elect to order plaintiff’s counsel to
pay the printing costs of this appeal pursuant to Rule 34(b), as plain-
tiff’s violations are not so egregious as to warrant dismissal. See
McKinley Bldg. Corp. v. Alvis, 183 N.C. App. 500, 502-03, 645 S.E.2d
219, 221 (2007); Caldwell v. Branch, 181 N.C. App. 107, 110, 638
S.E.2d 552, 555 (2007). We instruct the Clerk of this Court to enter an
order accordingly.

The standard of review for class certification is whether the trial
court’s decision constitutes an abuse of discretion. Nobles v. First
Carolina Commc’ns, Inc., 108 N.C. App. 127, 132, 423 S.E.2d 312, 315
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(1992), disc. rev. denied, 333 N.C. 463, 427 S.E.2d 623 (1993). Further,
this Court “is bound by the [trial] court’s findings of fact if they are
supported by competent evidence.” Id.

[2] Plaintiff’s first assignment of error is that the trial court abused
its discretion in denying class certification. Plaintiff’s second assign-
ment of error is not addressed in the brief and is deemed abandoned
pursuant to Rule 28(b)(6). N.C. R. App. P. 28(b)(6) (2006). Plaintiff’s
third assignment of error cites seven findings of fact which plaintiff
argues are unsupported by competent evidence. As plaintiff did not
assign error to the trial court’s additional findings of fact, these find-
ings are presumed to be supported by competent evidence and are
binding on appeal. See Dreyer v. Smith, 163 N.C. App. 155, 156-57, 592
S.E.2d 594, 595 (2004). Accordingly, this Court’s review is limited to
findings of fact numbers 10 through 16.

[3] Rule 23 of the North Carolina Rules of Civil Procedure governs
class certification. See N.C. Gen. Stat. § 1A-1, Rule 23 (2005). A class
action suit may be brought “[i]f persons constituting a class are so
numerous as to make it impracticable to bring them all before the
court.” N.C. Gen. Stat. § 1A-1, Rule 23(a) (2005). One or more of the
potential class members, “as will fairly insure the adequate represen-
tation of all,” may sue or be sued, on behalf of all. Id. The overarch-
ing objectives of the rule are “the efficient resolution of the claims
or liabilities of many individuals in a single action and the elimination
of repetitious litigation and possible inconsistent adjudications
involving common questions, related events, or requests for similar
relief.” English v. Holden Beach Realty Corp., 41 N.C. App. 1, 9,
254 S.E.2d 223, 230-31 (internal quotation marks and citation omit-
ted), disc. rev. denied, 297 N.C. 609, 257 S.E.2d 217 (1979), overruled
on other grounds, Crow v. Citicorp Acceptance Co., Inc., 319 N.C.
274, 354 S.E.2d 459 (1987). Upon a motion for class certification pur-
suant to Rule 23, the trial court first must determine whether the
party seeking certification has satisfied its burden of showing that the
three prerequisites to certification have been met. See id. at 7, 254
S.E.2d at 230.

The first prerequisite to certification is the existence of a class.
See Crow, 319 N.C. at 282, 354 S.E.2d at 465. “[A] ‘class’ exists under
Rule 23 when the named and unnamed members each have an inter-
est in either the same issue of law or of fact, and that issue predomi-
nates over issues affecting only individual class members.” Id. at 280,
354 S.E.2d at 464. Additionally, as mandated by Rule 23, the class
members must be so numerous that it is impracticable to bring them
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all before the court. N.C. Gen. Stat. § 1A-1, Rule 23(a) (2005). This
numerosity prerequisite does not require that the party seeking certi-
fication must demonstrate the impossibility of joining class members,
but rather the party must show “substantial difficulty or inconve-
nience in joining all members of the class.” Crow, 319 N.C. at 283, 354
S.E.2d at 466.

In the case sub judice, plaintiff sought to certify a class of 376
Alamance County employees who, at the time the action was brought,
had more than five, but less than twenty, years of employment with
the county, and who might retire due to a non[-] work related disabil-
ity and thus be denied county insurance benefits under the new ordi-
nance. Upon remand, the trial court concluded that the potential
class for consideration consisted of seven employees, including plain-
tiff, who had retired and were denied insurance benefits because they
had less than twenty years of service. However, the trial court
declined to certify plaintiff’s proposed class of 376 employees
because the identity and number of individuals who might retire
under such conditions was unknown and could not be known. In
Faulkenbury v. Teachers’ & State Employees’ Retirement System,
our Supreme Court held that the trial court did not abuse its discre-
tion in refusing to certify a class whose members were unknown at
the time of the action. 345 N.C. 683, 699, 483 S.E.2d 422, 432 (1997)
(certifying class of three government employees in action challenging
calculation of disability benefits, but refusing to certify members of
two state retirement systems who might become disabled in the
future). Thus, it was not an abuse of discretion in the instant case for
the trial court to refuse to certify employees who were unknown and
could not be known at the time the action was brought.

As the potential class numbered only seven individuals, the trial
court concluded that plaintiff failed to establish that the potential
class would be so numerous as to make it impracticable to bring each
member before the court. Further, the court concluded that plaintiff
failed to establish that common issues of law and fact predominated
over individual issues such that certifying the class would accomplish
the goal of preventing a multiplicity of suits or inconsistent results.
The court’s conclusions of law were predicated on findings of fact
numbers 10, 11, and 12, to which plaintiff assigned error. These find-
ings of fact state:

10. Plaintiff has not shown that any County of Alamance
employee, other than himself, applied for, and was approved
for, retirement benefits . . . at a time when the County of
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Alamance policy provided that the County would provide
Insurance Benefits to employees who retired with a non[-]work
related disability after five years of service, but was later denied
County Insurance Benefits due to the new ordinance that was
approved on August 15, 1999 with a retroactive effective date of
July 1, 1999.

11. As of July 24, 2003 there were six County of Alamance
employees (not including Plaintiff) that retired after August 1999,
due to a non-work related disability who had less than twenty
years of employment who were denied Insurance Benefits with
the County under the new ordinance.

12. As of July 24, 2003 there were 376 County of Alamance
employees who had been employed with the County for more
than five years, but less than twenty years. The number and
names of these employees who will eventually retire due to a non-
work related disability prior to having worked for the County for
twenty years is unknown and cannot be known at this time.

In reviewing these findings of fact, we are bound by the trial
court’s findings of fact if they are supported by competent evidence.
See Nobles, 108 N.C. App. at 132, 423 S.E.2d at 315. “Such findings
must be made with sufficient specificity to allow effective appellate
review.” Id. at 133, 423 S.E.2d at 316.

Plaintiff’s amended complaint and his deposition demonstrate
that plaintiff submitted a claim for retirement disability on 21 July
1999, and his claim was approved on 11 August 1999, with a retroac-
tive effective date of 1 August 1999. At the time plaintiff’s retirement
was approved, no changes had been made to the county’s insurance
policy. The new ordinance amending the policy was not approved
until 16 August 1999, after the plaintiff had retired. Joanne Garner
(“Garner”), the Human Resources Director for Alamance County at
the time the action was brought, stated in her 24 July 2003 deposition
that only seven employees had actually retired who did not qualify for
insurance due to the new ordinance. Garner testified that the six
employees (excluding plaintiff) who were denied insurance benefits
retired after the county’s policy was amended, and thus their vested
plans differed from plaintiff’s. Moreover, plaintiff’s counsel admitted
at the first hearing on class certification that the numerosity require-
ment might be problematic for plaintiff’s case, because the trial court
would have to certify an undefined number of people who might
eventually retire due to non-work related disability.
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This evidence, which was before the court when it rendered its
order upon remand, demonstrates that the only potential class for
certification consisted of seven individuals who had been denied ben-
efits. Six of these individuals retired after the plan was changed,
plaintiff retired prior to the change. Thus, the plaintiff and the other
six employees were denied benefits under two different sets of cir-
cumstances. As such, plaintiff’s claim and the other six employees’
claims are disparate in law and fact because their potential claims
derive from potentially different insurance plans. The evidence sup-
ports the trial court’s findings of fact, and the findings further support
the court’s conclusions that plaintiff failed (1) to satisfy the numeros-
ity requirement for certification, and (2) to establish that common
issues of law and fact predominated over individual issues.

In addition to the aforementioned requirements, a plaintiff seek-
ing class certification must establish that he is an adequate represen-
tative of the potential class, a mandate specifically imposed by Rule
23 and further directed under North Carolina case law. See
Faulkenbury, 345 N.C. at 698, 483 S.E.2d at 432; Crow, 319 N.C. at
282, 354 S.E.2d at 465. As an adequate representative of the potential
class, a plaintiff also must establish that he has no conflict of interest
with any member of the class who is not a named party, “so that the
interests of the unnamed class members will be adequately and fairly
protected.” Crow, 319 N.C. at 282, 354 S.E.2d at 465.

In Harrison v. Wal-Mart Stores, Inc., this Court upheld the denial
of class certification, based upon, inter alia, the trial court’s finding
that a conflict of interest existed between class members who each
had different oral contracts with their employer for lunch and rest
breaks. 170 N.C. App. 545, 554-565, 613 S.E.2d 322, 329-30 (2005). This
Court further agreed with the trial court’s conclusion that individual
issues predominated as to the formation of the employees’ oral con-
tracts, and held that the trial court did not abuse its discretion in
denying class certification. See id. at 550-54, 613 S.E.2d at 327-29.

In the case sub judice, plaintiff assigned error to findings of fact
numbers 14 and 15, which support the trial court’s conclusions that
plaintiff failed to establish that he was an adequate representative of
the potential class and that he has no conflict of interest with the
other members. These findings state:

14. Since Plaintiff is the only potential class member who retired
prior to the vote of the Commissioners to change the plan, he has
a conflict of interest with the other potential class members who
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retired due to a non[-]work related disability after the new plan
was voted on and took effect. Plaintiff has additional and differ-
ent arguments for recovery that are different from and in conflict
with the other potential members of the class as to when and why
his contractual rights would have allegedly vested and which plan
was in effect at his or her date of retirement.

15. None of the other potential class members are similarly situ-
ated with Plaintiff because he is the only potential class member
whose retirement date was approved prior to the vote to change
the County plan.

We disagree with plaintiff’s argument that the findings are unsup-
ported by competent evidence. Plaintiff’s amended complaint and
deposition, along with the deposition of Garner, indicate that differ-
ent insurance plans were in effect when plaintiff and the other poten-
tial class members were denied benefits. Just as the employees’ con-
tracts in Harrison created a conflict of interest, the class members
here have different claims and arguments for recovery because their
contractual rights existed under different insurance plans. Accord-
ingly, as plaintiff’s individual claim for relief is different from the
other members of the potential class, plaintiff cannot be an adequate
representative of the class.

Further indicative of the potential class members’ disparate
claims is the expected variance in their damages. Plaintiff assigned
error to finding of fact number 13, which states that “[s]ince each
potential class member will necessarily have different amounts of
medical expenses that they may allege as damages—ranging from
$00.00 to unknown amounts, one would expect a large variance in
damages among potential the class members.” Although the existence
of congruent damages is not an absolute prerequisite for class certi-
fication, “[t]he trial court has broad discretion in determining
whether class certification is appropriate . . . and is not limited to
those prerequisites which have been expressly enunciated in either
Rule 23 or in Crow.” Nobles, 108 N.C. App. at 132, 423 S.E.2d at 315.
In his deposition on 3 September 2003, plaintiff stated that he had
incurred medical bills, but could not recall either the basis for or the
amount of the bills. Plaintiff also stated that he had not attempted to
obtain other health insurance, and that he did not know of any detri-
mental effect on his credit rating. There is no evidence as to the
amount of monetary damages, if any, that the other six potential class
members suffered. As such, the damages of the potential class could
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be expected to vary greatly, and thus denial of class certification was
warranted by the trial court. See Perry v. Cullipher, 69 N.C. App. 761,
763, 318 S.E.2d 354, 356 (1984).

Plaintiff failed to satisfy the prerequisites for class certification
delineated in Rule 23 as well as Crow and its progeny. The trial court’s
conclusions were supported by its findings, and its findings were sup-
ported by competent evidence in the record. In sum, the trial court’s
ruling was not “manifestly unsupported by reason, or so arbitrary that
it could not have been the result of a reasoned decision.” Frost v.
Mazda Motor of Am., Inc., 353 N.C. 188, 199, 540 S.E.2d 324, 331
(2000) (internal quotation marks, citations, and alteration omitted).
Accordingly, we hold that the trial court did not abuse its discretion
in denying plaintiff’s motion for class certification.

Affirmed.
Judge HUNTER concurs.
Judge TYSON dissents in a separate opinion.

TYSON, Judge, dissenting.

For the reasons stated in Dogwood Dev. & Mgmt. Co., LLC v.
White Oak Transp. Co., 183 N.C. App. —, — S.E.2d — (2007) and
in the dissenting opinion in McKinley Bldg. Corp. v. Alvis, 183 N.C.
App. —, — S.E.2d — (2007), I agree with defendant’s argument to
dismiss plaintiff’s appeal for multiple rules violations of and his fail-
ure to comply with the North Carolina Rules of Appellate Procedure
after notice. I respectfully dissent.

I._Appellate Rule Violations

The majority’s opinion correctly states plaintiff violated Rule
28(b)(6) and Rule 10(c) of the North Carolina Rules of Appellate
Procedure. Defendant identified and argued plaintiff’s appeal should
be dismissed for multiple appellate rule violations in his brief.
Plaintiff failed to respond to defendant’s arguments or to take any fur-
ther action to explain or remedy these violations.

“The North Carolina Rules of Appellate Procedure are manda-
tory and ‘failure to follow these rules will subject an appeal to dis-
missal.’ ” Viar v. N.C. DOT, 359 N.C. 400, 401, 610 S.E.2d 360, 360
(2005) (quoting Steingress v. Steingress, 350 N.C. 64, 65, 511 S.E.2d
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298, 299 (1999)). I find merit in defendant’s argument that plaintiff’s
appeal should be dismissed. See Dogwood Dev. & Mgmt. Co., LLC,
183 N.C. App. at —, —— S.E.2d at — (Dismissing defendant’s appeal
for violation of Appellate Rules 28(b) and 10(c)).

In Stann v. Levine, this Court dismissed the appeal in part
because the appellant failed to state an applicable standard of review.
180 N.C. App. 1, 5, 636 S.E.2d 214, 216 (2006). Also, in State v.
Summers, this Court dismissed one of the appellant’s arguments
because of his failure to include a statement of the applicable stand-
ard of review. 177 N.C. App. 691, 700, 629 S.E.2d 902, 908, appeal dis-
missed and disc. rev. denied, 360 N.C. 653, 637 S.E.2d 192 (2006).
Plaintiff’s failure to adequately state the applicable standard of
review for the question presented violates Appellate Rule 28(b)(6)
and warrants dismissal of his appeal.

II. Appellate Rule 2

When it is apparent that a party has violated the Rules of Ap-
pellate Procedure, we must determine what sanction, if any, is appro-
priate and whether to apply Rule 2 of the North Carolina Rules of
Appellate Procedure to overlook the appellant’s appellate rule viola-
tions and review the merits of their appeal. State v. Hart, 361 N.C.
309, —, — S.E.2d —, — (2007). I would decline to do so.

Nothing in the record or briefs demonstrates the need to disre-
gard plaintiff’s rule violations “[t]o prevent manifest injustice” or “to
expedite decision in the public interest.” N.C.R. App. P. 2 (2007).
Unlike in Hart, this is a civil case and plaintiff’s appeal contains mul-
tiple violations, not a single violation. 361 N.C. at 316, — S.E.2d at
—— (“Although this Court has exercised Rule 2 in civil cases . . . the
Court has done so more frequently in the criminal context when
severe punishments were imposed.”). “[T]he Rules of Appellate
Procedure must be consistently applied; otherwise, the Rules become
meaningless, and an appellee is left without notice of the basis upon
which an appellate court might rule.” Viar, 359 N.C. at 402, 610 S.E.2d
at 361. Also here, unlike in Hart, defendant identified the violations,
argues for dismissal, and this Court would not be dismissing ex mero
moto. Id. Plaintiff took no action, after notice of the violations, to
remedy the defects.

III. Conclusion

Plaintiff failed to make any showing, and the record does not
indicate any reasons, to invoke this Court’s discretionary exercise
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under Appellate Rule 2. In the exercise of our discretion, we should
not disregard plaintiff’s multiple and egregious violations of the
appellate rules and invoke Appellate Rule 2 under the circumstances
at bar. Dogwood Dev. & Mgmt. Co., LLC, 183 N.C. App. at —, —
S.E.2d at ——. I respectfully dissent.

EUGENE S. BALL, PEGGY M. BALL, PATRICIA G. MILLER anp KENNETH C. MILLER,
SR., PLAINTIFFS-APPELLEES V. ROBERT E. MAYNARD, JR., DEFENDANT-APPELLANT

No. COA06-1545
(Filed 19 June 2007)

1. Vendor and Purchaser— real estate sale—time of perform-
ance changed—waiver
There was no error where the trial court concluded that the
parties had modified a real estate sales contract to extend the
time for performance. Defendant waived the original closing date
by agreeing to obtain and provide plaintiffs with a valid septic
permit and the court was not required to make findings regarding
the Statute of Frauds or consideration.

2. Vendor and Purchaser— real estate sale—invalid septic
permit—ready, willing and able to perform

The evidence supported a finding that plaintiffs were ready,
willing, and able to close on a real property purchase where it
was discovered that the existing septic permit was invalid after
the parties entered the contract. Neither plaintiffs’ readiness,
willingness, nor ability to perform were negated by plaintiffs’
insistence that defendant comply with the terms of the orig-
inal contract.

3. Vendor and Purchaser— real estate sale—duty to per-
form—Dbreach by other party

Plaintiffs were relieved of their duty to perform a real estate
purchase contract where defendant was obligated to provide a
valid septic permit, sent a letter to plaintiffs demanding that
plaintiffs close without the permit, and then attempted to termi-
nate the contract. Defendant was in breach and plaintiffs was
relieved of the duty to perform.
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4. Vendor and Purchaser— real estate sale—time of the es-
sence—not a unilateral determination

No authority was found for the proposition that one party
may unilaterally determine that time is of the essence after the
parties have entered into a contract which does not include such
a clause. The trial court did not err here by concluding that
defendant had breached a real estate sales contract by demand-
ing that plaintiffs close without a valid septic permit no later than
a specified date.

5. Vendor and Purchaser— real estate sale—mutual mis-
take—waiver

Defendant waived any ability to avoid a real estate sales con-
tract based on mutual mistake where defendant learned that a
septic permit was not valid after the parties entered into the con-
tract, and defendant agreed to obtain a valid permit and then
applied for a new permit. Even assuming that defendant could
avoid the contract on the ground of mutual mistake, that right
was waived at that point.

Appeal by Defendant from judgment entered 11 August 2006 by
Judge Benjamin G. Alford in Superior Court, Pender County. Heard in
the Court of Appeals 9 May 2007.

H. Kenneth Stephens, II for Plaintiffs-Appellees.

White & Allen, PA., by Gregory E. Floyd and Richard J. Archie,
JSor Defendant-Appellant.

McGEE, Judge.

Eugene S. Ball, Peggy M. Ball, Patricia G. Miller, and Kenneth C.
Miller, Sr. (Plaintiffs) filed a complaint on 23 December 2003 against
Robert E. Maynard, Jr. (Defendant). Defendant sent a letter dated 24
February 2004 to the trial court and to Plaintiffs. In the letter,
Defendant stated that the letter was in response to Plaintiffs’ action.
Defendant filed an amended answer dated 17 June 2005. The
amended answer was accepted by the trial court in an order filed 18
July 2005, and the trial court entered judgment on 11 August 2006.

The trial court made the following unchallenged findings of
fact: Plaintiffs, as buyers, and Defendant, as seller, entered into an
Offer to Purchase and Contract (the contract) for real property
located in Pender County (the property) on 11 December 2002. At
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the time the parties entered into the contract, Plaintiffs were pro-
vided a Septic Improvements Permit (the permit) for the property,
and Defendant represented to Plaintiffs that the permit was valid. A
section of the contract entitled “Sewer System” stated the following:
“[Plaintiffs] [have] investigated the costs and expenses to install the
sewer system approved by the Improvement Permit attached hereto
as Exhibit A and hereby approve[] and accept[] said Improvement
Permit.” (R p. 36).

The trial court further found that prior to entering into the con-
tract with Plaintiffs, Defendant had previously conveyed an approxi-
mately ten-foot strip of the property to a third party. Unbeknownst to
Defendant, this conveyance invalidated the permit. Plaintiffs later
learned that the permit was invalid and requested that Defendant pro-
vide them with a valid permit. However, Plaintiffs agreed to purchase
the real property minus the ten-foot strip of land previously conveyed
by Defendant. Defendant then agreed to apply for a valid permit for
the property, and did so in April 2003.

Defendant attempted to terminate the contract and tendered
Plaintiffs’ earnest money on or about 4 September 2003, which
Plaintiffs refused. Plaintiffs again requested that Defendant provide
them with a valid permit, and that Defendant close on the purchase
of the property pursuant to the terms of the parties’ contract.
Defendant refused. The Pender County Health Department subse-
quently issued a new Septic Improvements Permit for the property on
21 November 2003.

The trial court concluded the following:

2. That the parties had modified the [c]ontract to the extent that
the time for performance on the part of . . . Plaintiffs was
extended to allow . . . Defendant to obtain a valid Septic
Improvements Permit.

3. That . . . Plaintiffs had a reasonable time in which to close
the purchase of the . . . property which reasonable time had
not run as of the date that . . . Defendant attempted to terminate
the contract.

4. That the attempted termination of the contract by . . . De-
fendant and . . . Defendant’s refusal to transfer the property
to . . . Plaintiffs was a breach of the agreement between the
parties.
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5. That . . . Plaintiffs are entitled to the Court’s Order ordering
specific performance of the contract on the part of . . . Defendant.

The trial court ordered Defendant to convey the property to Plaintiffs
pursuant to the terms and conditions of the parties’ contract.
Defendant appeals.

“In an appeal from a judgment entered in a non-jury trial, our
standard of review is whether competent evidence exists to support
the trial court’s findings of fact, and whether the findings support the
conclusions of law.” Resort Realty of the Outer Bamnks, Inc. v.
Brandt, 163 N.C. App. 114, 116, 593 S.E.2d 404, 407-08, disc. review
denied, 358 N.C. 236, 595 S.E.2d 154 (2004). A trial court’s conclu-
sions of law are reviewable de novo. Humphries v. City of
Jacksonville, 300 N.C. 186, 187, 265 S.E.2d 189, 190 (1980).

L

[1] Defendant argues the trial court erred by concluding that “the
parties had modified the [c]ontract to the extent that the time for per-
formance on the part of . . . Plaintiffs was extended to allow . . .
Defendant to obtain a valid Septic Improvements Permit.”
Specifically, Defendant argues that any modification of the contract
did not comply with the Statute of Frauds and lacked consideration.

Generally, the obligations of a buyer and a seller under a real
estate purchase agreement “are deemed concurrent conditions—
meaning, that neither party is in breach of the contract until the
other party tenders his/her performance, even if the date designated
for the closing is passed.” Dishner Developers, Inc. v. Brown, 145
N.C. App. 375, 378, 549 S.E.2d 904, 906, aff’d per curiam, 354 N.C.
569, 557 S.E.2d 528 (2001). “It is well settled that absent a time-is-
of-the-essence clause, North Carolina law ‘generally allows the par-
ties [to a realty purchase agreement] a reasonable time after the
date set for closing to complete performance.’ ” Id. (quoting Fletcher
v. Jones, 314 N.C. 389, 393, 333 S.E.2d 731, 734 (1985)). “ ‘[W]hen time
is not of the essence, the date selected for closing can be viewed as
“an approximation of what the parties regard as a reasonable time
under the circumstance of the sale.” ’ ” Id. (quoting Fletcher, 314 N.C.
at 393-94, 333 S.E.2d at 735 (quoting Drazin v. American Oil
Company, 395 A.2d 32, 34 (D.C. Ct. App. 1978))). “[T]he parties
may waive or excuse non-occurrence of or delay in the performance
of a contractual duty.” Id. (citing Fletcher, 314 N.C. at 394-95, 333
S.E.2d at 735-36).
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In Dishner Developers, the defendant’s contract to purchase real
property from the plaintiff contained a thirty-day cure provision after
written notice of a title defect, and further provided that closing
would take place on or before 1 August 1997. Id. at 375, 549 S.E.2d at
904. At closing on 28 July 1997, the defendant learned there were
three outstanding deeds of trust encumbering the real property. Id. at
376, 549 S.E.2d at 904. The defendant was unwilling to close under the
circumstances, but she left the documents and funds necessary for
closing at a later date with her attorney. Id. The plaintiff’s attorney
subsequently informed the defendant’s attorney that the deeds of
trust would be canceled and that the plaintiff was prepared to close.
Id. However, on or about 4 August 1997, the defendant’s attorney
communicated to the plaintiff’s attorney that the defendant wanted to
void the contract and have her earnest money refunded. Id. at 376,
549 S.E.2d at 905.

Our Court recognized that the parties’ purchase agreement did
not contain a time-is-of-the-essence clause. Id. at 378, 5649 S.E.2d at
906. Therefore, the plaintiff had a reasonable time after the closing
date to perform the contract. Id. However, the defendant “failed to
give [the] plaintiff the thirty days provided under the contract, or ‘rea-
sonable time’ provided by existing case law, to cure the defect.
Therefore, when [the] defendant declared the contract null and void
on 4 August 1997—just a week after the failed closing—she breached
the contract.” Id.

In Fletcher, the “defendant and [the] defendant’s attorney contin-
ued to orally reassure and represent to [the] plaintiff and her husband
that [the] defendant intended to close and consummate the transac-
tion beyond the 10 March 1981 closing date.” Fletcher, 314 N.C. at 394,
333 S.E.2d at 735. On 4 August 1981, almost five months after the
scheduled closing, the defendant’s attorney informed the plaintiff’s
attorney that the defendant was prepared to close. Id. at 391, 333
S.E.2d at 733. However, on 24 September 1981, the defendant’s attor-
ney returned the plaintiff’s earnest money and sent a letter to the
plaintiff’s attorney declaring that the contract was null and void. Id.
at 392, 333 S.E.2d at 733. Two days later, the plaintiff tendered the full
amount that was due at closing along with a properly executed
promissory note for the balance, as was required by the contract. Id.
The contract did not contain a time-is-of-the-essence clause. Id. at
393, 333 S.E.2d at 734.

The Court recognized that “[a] waiver can be defined as an
‘excuse of a non-occurrence or of a delay in the occurrence of a con-



104 IN THE COURT OF APPEALS

BALL v. MAYNARD
[184 N.C. App. 99 (2007)]

dition of a duty.’ ” Id. at 394, 333 S.E.2d at 735 (quoting E. Farnsworth,
Contracts § 8.5, at 561 (1982)). “The basis for a waiver can be inferred
from conduct or expressed in words. ‘{C]londuct such as continuing
performance with knowledge that the condition has not occurred
might be questionable as the manifestation needed for a modification
but sufficient for waiver.”” Id. (quoting E. Farnsworth, Contracts
§ 8.5, at 562) (internal citation omitted). Our Supreme Court held that
the defendant had waived the 10 March 1981 closing date. Id. at 395,
333 S.E.2d at 735.

Our Supreme Court further held that the trial court’s findings of
fact supported the trial court’s conclusion that the plaintiff “ ‘made
full and sufficient tender’ ” within a reasonable time after receiving
notice that the defendant was ready to close. Id. at 399, 333 S.E.2d at
738. The Court noted that “[a]lthough it would have been more desir-
able for the [trial court] to include within [its] conclusions of law that
[the] plaintiff’s tender of performance was within a ‘reasonable time,’
we do not think that omission alone is fatal to the validity and cor-
rectness of the judgment.” Id. at 399-400, 333 S.E.2d at 738.

In the present case, Defendant does not challenge the trial court’s
findings of fact that when Plaintiffs learned that the permit was
invalid, they requested that Defendant correct the problem and pro-
vide them with a valid permit. Defendant then agreed to obtain a valid
permit and applied for a new Septic Improvements Permit in April
2003. Because these findings are unchallenged by Defendant, they are
binding on appeal. See Johnson v. Herbie’s Place, 157 N.C. App. 168,
180, 579 S.E.2d 110, 118, disc. review denied, 357 N.C. 460, 585 S.E.2d
760 (2003). We hold that Defendant waived the closing date originally
agreed upon by the parties by agreeing to obtain and provide
Plaintiffs a valid permit. Therefore, the parties had a reasonable time
after the original closing date in which to close. See Dishner
Developers, 145 N.C. App. at 378, 549 S.E.2d at 906.

Although the trial court determined that Plaintiffs and Defendant
had modified the contract, we hold that Defendant’s conduct was in
the nature of a waiver of a condition of the contract, rather than a
modification of the contract. This is demonstrated by examining the
trial court’s conclusion in light of the remainder of the judgment. In
White v. Graham, 72 N.C. App. 436, 325 S.E.2d 497 (1985), our Court
stated that:

An elementary North Carolina rule in the interpretation of judg-
ments is that the pleadings, issues and other circumstances of the
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case must be considered. Judgments must be interpreted like
other written documents, not by focusing on isolated parts, but as
a whole, in light of practicality and the intention of the court.

Id. at 441, 325 S.E.2d at 501 (citations omitted).

In the present case, the trial court did not make any findings or
conclusions related to the Statute of Frauds or consideration suffi-
cient for a contractual modification. This demonstrates that the trial
court’s ruling was in the nature of a finding of waiver on the part of
Defendant, rather than a modification of the contract by the parties.
Also, other conclusions made by the trial court demonstrate that the
trial court concluded that Defendant waived the closing date in the
parties’ contract. The trial court concluded that “Plaintiffs had a rea-
sonable time in which to close the purchase of the . . . property which
reasonable time had not run as of the date that . . . Defendant
attempted to terminate the contract.” This conclusion is in line with
the conclusion of law upheld by our Supreme Court in Fletcher. In
Fletcher, our Supreme Court held that the trial court’s findings of fact
supported the trial court’s conclusion that the plaintiff “ ‘made full
and sufficient tender’ within a reasonable time after being notified
that [the] defendant was ready to close.” Fletcher, 314 N.C. at 399, 333
S.E.2d at 738. Moreover, our Supreme Court in Fletcher upheld the
conclusion of law despite the omission that the plaintiff’s tender was
within a “reasonable time.” Id. at 399-400, 333 S.E.2d at 738. In the
case before us, the trial court did conclude that Plaintiffs’ reasonable
time to close had not run as of the date Defendant attempted to ter-
minate the contract.

Our Court has also held that where “a court’s ruling [is] based
upon a misapprehension of law, ‘[but] the misapprehension of the law
does not affect the result[,] . . . the judgment will not be reversed.” ”
Smith v. Beaufort County Hosp. Ass’n., 141 N.C. App. 203, 212, 540
S.E.2d 775, 781 (2000) (quoting Bowles Distributing Co. v. Pabst
Brewing Co., 69 N.C. App. 341, 348, 317 S.E.2d 684, 689 (1984)), disc.
review denied, 353 N.C. 381, 5647 S.E.2d 435, aff’d per curiam, 354
N.C. 212, 552 S.E.2d 139 (2001). Therefore, in this case, even if the
trial court’s ruling could be characterized as misapprehending the law
regarding modification, any misapprehension did not affect the result
in the present case. We hold Defendant waived the original closing
date and that Plaintiffs had a reasonable time after that date in which
to perform. Therefore, because Defendant waived the timeliness of
Plaintiffs’ performance, the trial court was not required to make find-
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ings regarding the Statute of Frauds or consideration sufficient for a
modification of the contract.

Defendant further cites Clifford v. River Bend Plantation, Inc.,
312 N.C. 460, 323 S.E.2d 23 (1984), which is distinguishable. In
Clifford, the plaintiff purchased real property from the defendant and
the property subsequently flooded. Id. at 462, 323 S.E.2d at 24. The
defendant told the plaintiff the house was “warranted” and sent a let-
ter to the plaintiff stating that warranties on homes for workmanship,
material and subcontractors were for one year. Id. When the defend-
ant’s efforts to correct the flooding problem were unsuccessful, the
plaintiffs filed suit against the defendant. Id.

Our Supreme Court held that neither the defendant’s statement,
nor the letter, were sufficient to create a warranty. Id. at 464-65, 323
S.E.2d at 26. Moreover, even if they had been sufficient, neither the
statement nor the letter complied with the Statute of Frauds. Id. at
465-66, 323 S.E.2d at 26. The Court recognized that oral modifications
of an agreement within the Statute of Frauds are ineffectual. Id. at
465, 323 S.E.2d at 26. Furthermore, the letter was ineffectual to mod-
ify the contract because it did not contain all essential elements of a
warranty. Id. at 465-66, 323 S.E.2d at 26. The Court further held that
even if the letter had complied with the Statute of Frauds, the modi-
fication would be unenforceable because of a lack of new considera-
tion. Id. at 466, 323 S.E.2d at 26-27.

In the present case, Defendant argues that Clifford is analogous
because the parties in the present case did not memorialize any con-
tract modification in writing. Defendant further argues that any con-
tract modification in the present case lacked new consideration.
However, as we have already held, Defendant waived the closing date
set forth in the original contract. We do not find that the parties mod-
ified the contract. Therefore, no new writing or consideration was
required, and Clifford is inapplicable. We hold the trial court did
not err.

IL.

[2] Defendant next argues there was insufficient evidence to support
the trial court’s finding that at all relevant times, Plaintiffs were
ready, willing, and able to close on the purchase of the real property.
Our Supreme Court has stated:

The remedy of specific performance is available to “compel a
party to do precisely what he ought to have done without being
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coerced by the court.” McLean v. Keith, 236 N.C. 59, 71, 72 S.E.2d
44, 53 (1952). The party claiming the right to specific perform-
ance must show the existence of a valid contract, its terms, and
either full performance on his part or that he is ready, willing and
able to perform.

Munchak Corp. v. Caldwell, 301 N.C. 689, 694, 273 S.E.2d 281, 285
(1981). “ “The term “ready, willing, and able” means that the prospec-
tive purchaser desires to purchase, is willing to enter into an enforce-
able contract to purchase, and has the financial and legal capacity to
purchase within the time required on the terms specified by the
seller.” ” Resort Realty, 163 N.C. App. at 118, 593 S.E.2d at 408 (quot-
ing James A. Webster, Jr., Webster’s Real Estate Law in North
Carolina § 8-11, at 253 (Patrick K. Hetrick & James B. McLaughlin, Jr.
eds., 5th ed. 1999)). “Further, ‘the purchaser indicates readiness and
willingness by executing a valid offer to purchase that either com-
plies with the seller’s requirements as set forth in the listing contract
or is accepted by the seller.’ ” Id. at 118, 593 S.E.2d at 409 (quoting
James A. Webster, Jr., Webster's Real Estate Law in North Carolina
§ 8-11, at 253).

In the present case, at the time Plaintiffs and Defendant entered
into the contract, Plaintiffs were provided a Septic Improvements
Permit and Defendant represented to Plaintiffs that the permit was
valid. Under the section of the contract entitled “Sewer System” the
contract provided: “[Plaintiffs] [have] investigated the costs and
expenses to install the sewer system approved by the Improvement
Permit attached hereto as Exhibit A and hereby approve[] and
accept[] said Improvement Permit.” In Defendant’s letter dated 24
February 2004, Defendant stated as follows: “In December 2002 [the
property] went under contract with . . . [P]laintiffs with a proposed
closing of February 14th 2003. One of the conditions of the purchase
was a valid septic tank permit which was supplied to the buyer.”
Therefore, because Plaintiffs and Defendant contemplated the permit
in their contract and because Defendant admitted that a valid permit
was a condition of the contract, we hold that a valid permit was a
condition of the contract.

As established by Resort Realty, a buyer indicates readiness and
willingness to purchase when the buyer “ ‘execut[es] a valid offer to
purchase that . . . is accepted by the seller.” ” Resort Realty, 163 N.C.
App. at 118, 593 S.E.2d at 409 (quoting James A. Webster, Jr.,
Webster’s Real Estate Law in North Carolina § 8-11, at 253.) Thus,
Plaintiffs in this case were ready and willing to perform when they
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entered into the contract. Thereafter, it was discovered that the per-
mit was invalid. Plaintiffs continued to insist that Defendant provide
a valid permit, which was a condition of the original contract.
Defendant agreed to do so and applied for a new permit, thereby
waiving the original closing date. At that point, Plaintiffs remained
ready and willing to perform as long as Defendant provided a valid
permit. Neither Plaintiffs’ readiness, willingness, nor ability to per-
form were negated by Plaintiffs’ insistence that Defendant comply
with the terms of the original contract. Therefore, we hold that the
challenged finding of fact was supported by the evidence.

I1I.

[3] Defendant argues the trial court erred by concluding that
Defendant breached the contract. Defendant argues that Plaintiffs
had previously terminated the contract by their failure to close the
transaction when demanded by Defendant. Defendant argues that
under the parties’ contract, Defendant was not required to provide
Plaintiffs with a valid permit. Therefore, Defendant argues, Plaintiffs’
refusal to close without a valid permit was a breach of the contract.

It is well settled that where one party breaches a contract,
the other party is relieved from the obligation to perform.
Dishner Developers, 145 N.C. App. at 378-79, 549 S.E.2d at 906
(citing Mizell v. Greensboro Jaycees, 105 N.C. App. 284, 289, 412
S.E.2d 904, 908 (1992)). In the present case, Defendant was obli-
gated to provide a valid permit to Plaintiffs. When Defendant sent a
letter to Plaintiffs demanding that Plaintiffs close without the permit,
and then attempted to terminate the contract, Defendant was in
breach of the contract. Therefore, Plaintiffs were relieved of the
duty to perform.

[4] Defendant also argues that his letter demanding that Plaintiffs
close without a valid permit no later than 4 September 2003 served to
make time of the essence. This argument lacks merit. In support of
this argument, Defendant cites Johnson v. Smith, Scott & Assoc.,
Inc., 77 N.C. App. 386, 335 S.E.2d 205 (1985), where our Court stated:
“The contract here does not expressly provide that time is of the
essence, nor do we find anything in the contract or in the parties’
actions which demonstrate their intent to make time of the essence.”
Id. at 390, 335 S.E.2d at 207. However, Defendant has not cited, nor
do we find, any authority for the proposition that one party may uni-
laterally determine that time is of the essence after the parties
have entered into a contract which does not include such a clause.
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We hold the trial court did not err by concluding that Defendant
breached the contract.

Iv.

[6] Defendant also argues the trial court erred by concluding that
Defendant breached the contract and that Plaintiffs were entitled to
specific performance because the evidence established that the par-
ties entered into the contract based upon a mutual mistake of fact.
Therefore, Defendant argues he was entitled to rescind the contract.

In MacKay v. McIntosh, 270 N.C. 69, 1563 S.E.2d 800 (1967), our
Supreme Court recognized:

“The formation of a binding contract may be affected by a mis-
take. Thus, a contract may be avoided on the ground of mutual
mistake of fact where the mistake is common to both parties and
by reason of it each has done what neither intended. Further-
more, a defense may be asserted when there is a mutual mistake
of the parties as to the subject matter, the price, or the terms,
going to show the want of a consensus ad idem. Generally speak-
ing, however, in order to affect the binding force of a contract,
the mistake must be of an existing or past fact which is material;
it must be as to a fact which enters into and forms the basis of the
contract, or in other words it must be of the essence of the agree-
ment, the sine qua non, or, as is sometimes said, the efficient
cause of the agreement, and must be such that it animates and
controls the conduct of the parties.”

Id. at 73, 1563 S.E.2d at 804 (quoting 17 Am. Jur. 2d, Contracts § 143).
However, in the present case, we need not decide whether Plaintiffs
and Defendant entered into the contract under a mutual mistake of
fact. Even assuming the existence of a mutual mistake of fact as to
the validity of the permit, we hold that Defendant waived any oppor-
tunity to avoid the contract on this basis.

A waiver is sometimes defined to be an intentional relinquish-
ment of a known right. The act must be voluntary and must indi-
cate an intention or election to dispense with something of value
or to forego some advantage which the party waiving it might at
his option have insisted upon. The waiver of an agreement or of
a stipulation or condition in a contract may be expressed or may
arise from the acts and conduct of the party which would natu-
rally and properly give rise to an inference that the party intended
to waive the agreement. Where a person with full knowledge of



110 IN THE COURT OF APPEALS

BEAUFORT CTY. BD. OF EDUC. v. BEAUFORT CTY. BD. OF COMM’'RS
[184 N.C. App. 110 (2007)]

all the essential facts dispenses with the performance of some-
thing which he has the right to exact, he therefore waives his
rights to later insist upon a performance. A person may expressly
dispense with the right by a declaration to that effect, or he may
do so with the same result by conduct which naturally and
justly leads the other party to believe that he has so dispensed
with the right.

Guerry v. Trust Co., 234 N.C. 644, 648, 68 S.E.2d 272, 275 (1951).

In the present case, after it was discovered that the permit
provided by Defendant was invalid, Defendant agreed to obtain a
valid permit, and applied for a new permit. We hold that by these
actions, Defendant waived any ability to avoid the contract on the
ground of mutual mistake. It is clear that after Plaintiffs and
Defendant entered into the contract, Defendant learned the permit
was invalid. At that point in time, even assuming that Defendant had
the right to avoid the contract on the ground of mutual mistake of
fact, Defendant chose to waive that right. Defendant could not there-
after unilaterally resurrect the right he had previously waived.
Therefore, the trial court did not err.

Affirmed.

Judges LEVINSON and JACKSON concur.

BEAUFORT COUNTY BOARD OF EDUCATION, PLAINTIFF v. BEAUFORT COUNTY
BOARD OF COMMISSIONERS, DEFENDANT

No. COA06-1419
(Filed 19 June 2007)

1. Appeal and Error— appealability—mootness—capable of
repetition yet evading review
Although the pertinent gag order was lifted and the court pro-
ceedings were completed before this controversy could be fully
resolved by the Court of Appeals, Media General’s appeal from
the gag order is not moot, because: (1) a reasonable likelihood
remains that the trial court might attempt to repeat the conduct
at issue in this case and subject Media General to the same or a
similar action in another case; and (2) the trial court’s failure to
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rule upon Media General’s motion, the short duration of the trial,
and the elapsed time to obtain appellate review shows Media
General’s allegations are capable of repetition yet evading review.

2. Constitutional Law— right to free speech—prior re-
straints—gag order—failure to enter findings on required
standards

The trial court erred by entering and then failing to dissolve a
gag order prohibiting the parties and their attorneys from com-
municating with the media during civil litigation between two
publically elected bodies disputing the adequacy of funding for
the public school system, because: (1) the trial court neglected to
enter findings of fact that either a clear threat existed to the fair-
ness of the trial, that the threat was posed by the publicity to be
restrained, or that it considered less restrictive alternatives as
required by Sherrill, 130 N.C. App. 711 (1998); and (2) the gag
order was not reduced to writing, signed by the judge, or filed
with or entered by the Clerk of Superior Court.

3. Constitutional Law— right to free speech—prior re-
straints—gag order—right of access to civil judicial pro-
ceeding or to judicial record in proceeding

The trial court did not err by failing to rule upon Media
General’s motion under N.C.G.S. § 1-72.1 to dissolve a gag order
that prohibited either party or their attorneys from talking to the
press, because: (1) the statute applies to a person asserting a
right of access to a civil judicial proceeding or to a judicial record
in that proceeding, and Media General admits it was not denied a
right of access to a civil judicial proceeding or to any judicial
record in that proceeding; (2) the gag order prevented the par-
ties and their attorneys from communicating with the press, not
from attending the trial or gaining access to any proceeding or
record in this matter; (3) Media General stipulated that it was free
to attend and did attend the trial of this matter and freely
accessed any public judicial records of this proceeding; and (4)
under the facts and issues of this case, it was unnecessary
to determine the outer ranges of what constitutes “access to a
civil judicial proceeding.”

Appeal by movant Media General Operations, Inc. from oral order
rendered 19 July 2006 by Judge William C. Griffin, Jr., in Beaufort
County Superior Court. Heard in the Court of Appeals 23 May 2007.
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Schwartz & Shaw, PL.L.C., by Richard A. Schwartz, Brian C.
Shaw, and Rachel B. Hitch, for plaintiff-appellee.

No brief filed for defendant-appellee.

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P., by
Mark J. Prak, Charles E. Coble, and Elizabeth E. Spainhour;
and The Bussian Law Firm, PLLC, by John A. Bussian, for
movant-appellant.

TYSON, Judge.

Media General Operations, Inc. (“Media General”) appeals from
an oral order prohibiting the parties and their attorneys from com-
municating with the media (“the gag order”) during civil litigation
between the Beaufort County Board of Education (“the School
Board”) and the Beaufort County Board of Commissioners (“the
Commissioners”). We vacate the gag order.

1. Background

Media General operates WNCT-TV, a television station engaged in
gathering and broadcasting news. WNCT-TV is located in Greenville
and its broadcast coverage area includes Beaufort County.

On 14 July 2006, the School Board filed a complaint in the
Beaufort County Superior Court against the Commissioners. The
complaint alleges the Commissioners deliberately underfunded the
public school system in the Beaufort County budget ordinance for
the fiscal year 2006-2007, and the revenues it appropriated to the
school system were “based on the personal demands of various . . .
Commissioners and in retaliation against the [School Board] for
its refusal to capitulate to funding threats made by various individ-
ual . . . Commissioners and combinations of Commissioners acting in
concert.” The School Board demanded the trial court order the
Commissioners to appropriate the amount of money needed to main-
tain the public school system from financial resources under the
Commissioners control.

WNCT-TV sought to gather information and report news to the
public regarding the funding dispute between the School Board and
the Commissioners. Prior to trial, on 19 July 2006, the trial court
orally rendered the gag order ex mero motu, which forbade the par-
ties and their attorneys from communicating with members of the
news media regarding the litigation. The following day, on 20 July
2006, Media General moved for the trial court to determine its right of
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access to the courtroom proceedings, the parties, and their attorneys
and sought dissolution of the gag order.

On Friday, 21 July 2006, after the jury selection was completed
and motions in limine had been heard, the trial court heard argu-
ments from Media General’s counsel on its motion. Following the
arguments, the trial court stated it would consider Media General’s
motion over the weekend. Opening statements and presentation of
evidence began on the morning of 24 July 2006 and continued
throughout the week. The trial court failed to rule on Media General’s
motion prior to proceeding with the trial.

On 26 July 2006, Media General filed with this Court a Petition for
Writs of Mandamus and Prohibition and a Petition for Writ of
Supersedeas and Motion for Temporary Stay. On 4 August 2006,
Media General filed with this Court a Supplemented Petition for Writs
of Mandamus and Prohibition and a Petition for Writ of Certiorari. By
order dated 23 August 2006, this Court denied the Petition for Writs
of Mandamus and Prohibition, dismissed as moot the Petition for Writ
of Supersedeas, and dismissed the Petition for Writ of Certiorari.

On 27 July 2006, the trial court dissolved the gag order after the
matter had been submitted to the jury and stated, “Let the record
show that the Court now terminates any restrictions that may have
been imposed on anybody about speaking to anybody.” Media
General appeals.

II. Issues

Media General argues the trial court erred by: (1) entering and
failing to dissolve the unconstitutional gag order; (2) denying its
motion pursuant to N.C. Gen. Stat. § 1-72.1 and allowing the gag order
to remain in place for the duration of the trial; and (3) violating the
procedural requirements of N.C. Gen. Stat. § 1-72.1.

III. Mootness

[1] The trial of this matter has concluded and Media General can-
not obtain the relief it sought through the dissolution of the gag
order. When the trial court dissolved the gag order after trial, it
stated, “[t]hat makes [Media General’s] suit moot.” The threshold
question is whether Media General’s appeal is moot and should its
appeal be dismissed.

Our Supreme Court has stated, “Whenever, during the course of
litigation it develops . . . that the questions originally in controversy
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between the parties are no longer at issue, the case should be dis-
missed, for courts will not entertain or proceed with a cause merely
to determine abstract propositions of law.” In re Peoples, 296 N.C.
109, 147, 250 S.E.2d 890, 912 (1978), cert. denied, 442 U.S. 929, 61
L. Ed. 2d 297 (1979) (citations omitted).

Our Courts have long recognized an exception to dismissals for
mootness and have held it is proper for the appellate courts to hear
appeals where the issues are “capable of repetition, yet evading
review.” Boney Publishers, Inc. v. Burlington City Council, 151 N.C.
App. 651, 654, 566 S.E.2d 701, 703-04 (citing Crumpler v. Thornburyg,
92 N.C. App. 719, 723, 375 S.E.2d 708, 711, disc. rev. denied, 324 N.C.
543, 380 S.E.2d 770 (1989)), disc. rev. denied, 356 N.C. 297, 571 S.E.2d
221 (2002); see Spencer v. Kemna, 523 U.S. 1, 17, 140 L. Ed. 2d 43, 56
(1998) (The capable-of-repetition exception to mootness applies
where: “(1) the challenged action [is] in its duration too short to be
fully litigated prior to cessation or expiration, and (2) there [is] a rea-
sonable expectation that the same complaining party [will] be subject
to the same action again.” (quotation omitted)).

This Court adopted these factors and has stated:

There are two elements required for the exception to apply: (1)
the challenged action [is] in its duration too short to be fully liti-
gated prior to its cessation or expiration, and (2) there [is] a rea-
sonable expectation that the same complaining party would be
subjected to the same action again.

Boney Publishers, Inc., 151 N.C. App. at 654, 566 S.E.2d at 703-04.

In Boney Publishers, Inc., the plaintiff, a newspaper publisher,
alleged the Burlington City Counsel had violated the Open Meetings
Law and Public Records Act, and sought declaratory and injunctive
relief. 151 N.C. App. at 652, 566 S.E.2d at 702-03. We stated the appeal
was “technically moot because the information sought by plaintiff
ha[d] been fully disclosed.” Id. at 654, 566 S.E.2d at 703. However, this
Court applied an exception to dismissing the plaintiff’s appeal as
moot because: (1) all the requested information was disclosed in
open session well before the controversy could be fully litigated and
(2) there was a reasonable likelihood that the defendant, in consider-
ing the acquisition of other property for municipal purposes, could
repeat the challenged conduct and subject the plaintiff to the same
action and restrictions. Id. at 654, 566 S.E.2d at 704.
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Here, as in Boney Publishers, Inc., the gag order was lifted and
the court proceedings completed before this controversy could be
fully resolved. The trial court and this Court had not ruled upon Media
General’s motion and appeal prior to the completion of the trial. A rea-
sonable likelihood remains that the trial court might attempt to repeat
the conduct at issue in this case and subject Media General to the
same or a similar action in another case. Due to the trial court’s fail-
ure to rule upon Media General’s motion, the short duration of the
trial, and the elapsed time to obtain appellate review, Media General’s
allegations are “capable of repetition, yet evading review” and are
properly before this Court. Id. at 651, 566 S.E.2d at 703-04.

IV. Constitutionality of the Gag Order

[2] Media General argues the trial court erred by entering and then
failing to dissolve the unconstitutional gag order. We agree.

A. Standard of Review

“It is well settled that de novo review is ordinarily appropriate in
cases where constitutional rights are implicated.” Piedmont Triad
Reg’l Water Auth. v. Sumner Hills, Inc., 363 N.C. 343, 348, 543 S.E.2d
844, 848 (2001). We review this issue de novo.

B. Analysis

In Branzburg v. Hayes, the United States Supreme Court stated,
“We do not question the significance of free speech, press, or assem-
bly to the country’s welfare. Nor is it suggested that news gathering
does not qualify for First Amendment protection; without some pro-
tection for seeking out the news, freedom of the press could be evis-
cerated.” 408 U.S. 665, 681, 33 L. Ed. 2d 626, 639 (1972).

Similarly, the United States Court of Appeals for the Fourth
Circuit has held, “There are ‘First Amendment interests in newsgath-
ering.’ ” Food Lion, Inc. v. Capital Cities/ABC Inc., 194 F.3d 505, 520
(4th Cir. 1999) (quoting In re Shain, 978 F.2d 850, 855 (4th Cir. 1992)).

The United States Court of Appeals for the Fifth Circuit has held:

The first amendment’s broad shield for freedom of speech and of
the press is not limited to the right to talk and to print. The value
of these rights would be circumscribed [if] those who wish to dis-
seminate information [were] denied access to it, for freedom to
speak is of little value if there is nothing to say.

In re Express-News Corp., 695 F.2d 807, 808 (5th Cir. 1982).
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In Sherrill v. Amerada Hess Corp., this Court discussed control-
ling precedents concerning gag orders and unanimously stated:

“The issuance of gag orders prohibiting participants in judicial
proceedings from speaking to the public or the press about those
proceedings is a form of prior restraint.” 1 Rodney A. Smolla,
Smolla and Nimmer on Freedom of Speech § 15:41 (1996) [here-
inafter 1 Smolla and Nimmer]. The phrase “prior restraint” refers
o “judicial orders or administrative rules that operate to forbid
expression before it takes place.” Id. at § 15:1. “Prior restraints”
are not unconstitutional per se, Southeastern Promotions, Ltd. v.
Conrad, 420 U.S. 546, 558, 43 L. Ed. 2d 448, 459 (1975), but are
presumptively unconstitutional as violative of the First
Amendment, New York Times Co. v. United States, 403 U.S. 713,
714, 29 L. Ed. 2d 822, 824-25 (1971); State v. Williams, 304 N.C.
394, 403, 284 S.E.2d 437, 444 (1981), cert. denied, 456 U.S. 832, 72
L. Ed. 2d 450 (1982); Nebraska Press Ass'n v. Stuart, 427 U.S. 539,
558, 49 L. Ed. 2d 683, 697 (1976), and are “repugnant to the basic
values of an open society,” 1 Smolla and Nimmer § 15:10.

130 N.C. App. 711, 719, 504 S.E.2d 802, 807 (1998).

As “prior restraints,” gag orders are subject to strict and rigorous
scrutiny under the First Amendment. Id. The party asserting validity
of the order must establish: (1) “a clear threat to the fairness of the
trial;” (2) “such threat is posed by the actual publicity to be
restrained;” and (3) “no less restrictive alternatives are available” to
rebut the presumptive unconstitutionality of gag orders. Id. at 719-20,
504 S.E.2d at 807-08. “Furthermore, the record must reflect findings
[of fact] by the trial court that it has considered each of the above fac-
tors . . . and contain evidence to support [each] such finding[].” Id.
at 720, 504 S.E.2d at 808 (citing Nebraska Press Ass'n, 427 U.S. at
563, 49 L. Ed. 2d at 700; Gulf Oil Co. v. Bernard, 452 U.S. 89, 101-02,
68 L. Ed. 2d 693, 703-04 (1981)). The trial court’s findings of fact
must support its conclusions of law in order to enter a lawful
order. Blanton v. Blanton, 40 N.C. App. 221, 225, 252 S.E.2d 530, 533
(1979). “Finally, [the gag order] must comply with the specificity
requirements of the First Amendment.” Sherrill, 130 N.C. App. at 720,
504 S.E.2d at 808 (citing Nebraska Press Ass’n, 427 U.S. at 568, 49
L. Ed. 2d at 703).

In Sherrill, the trial court entered a gag order that prohibited the
parties to a civil proceeding and their attorneys from communicating
with the public and the press about the case. 130 N.C. App. at 718, 504
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S.E.2d at 806. In support of this directive, the trial court found as a
fact, “[T]hat communications concerning the [a]ctions with media
representatives and with other persons not parties to this action by
the parties and their counsel . . . will be detrimental to the fair and
impartial administration of justice in such [a]ctions.” Id. at 718, 504
S.E.2d at 807. The plaintiffs argued the gag order constituted an
unconstitutional prior restraint of their First Amendment right to
free speech. Id. A unanimous panel of this Court reversed the gag
order and held:

Although the record reflects a finding that communications con-
cerning the action by the parties to persons not involved in the
suit would “be detrimental to the fair and impartial administra-
tion of justice,” there is no evidence in the record to support this
finding. Furthermore, the trial court made no findings reflecting
the consideration of less restrictive alternatives.

Id. at 720, 504 S.E.2d at 808.

Here, the entirety of the trial court’s consideration and rendering
of the gag order is contained in the transcript:

The Court: Let me see the lawyers back one moment. Let me
see you and Mr. Schwartz again, please. I'm going to reconvene
court momentarily.

[Mr. Schwartz, Ms. Edwards, Mr. Yarborough, and Mr. Mayo
are present in the courtroom; the prospective jury panel is not
present in the courtroom.]

The Court: Gag order.
Mr. Schwartz: Yes, sir.

The Court: No talking to the press. I believe we'll all be better off
if nobody talks to the press.

Mr. Yarborough: I assume that applies to not only myself and Mr.
Mayo and Mr. Schwartz and Ms. Edwards but also to—

The Court: To the parties. All parties. All press off-limits. We are
going to try this case on the issue specified in the statute, That’s
all we're here for, and I think if I impose this requirement on
everyone, we'll get along better in getting that done.

The ex mero motu gag order utterly failed to meet any of the
required standards set forth in Sherrill. The trial court neglected to
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enter findings of fact that either a “clear threat” existed to the
“fairness of the trial” and that the threat was posed by the “publicity
to be restrained,” or that it considered “less restrictive alternatives.”
Id. at 719-20, 504 S.E.2d at 807-08. The gag order was not reduced to
writing, signed by the judge, filed with or entered by the Clerk of
Superior Court.

The issue in this civil proceeding is between two publically
elected bodies disputing the adequacy of funding for the public
school system—an issue of paramount public interest. See Leandro v.
State, 346 N.C. 336, 353, 488 S.E.2d 249, 258 (1997) (N.C. Const. art.
IX, § 2(1), imposes on government the duty to provide the children of
every school district with access to a “sound basic education.”).

Subsequent to the entry of the gag order, on 21 July 2006, the trial
court heard arguments on Media General’s motion to dissolve the gag
order. Counsel specifically cited this Court’s decision in Sherrill to
the trial court. The trial court responded, “Educate me. Who was on
the panel of the Court of Appeals that ruled?” (Emphasis supplied).
Counsel responded that Judges Greene, Smith, and Timmons-
Goodson comprised the panel in Sherrill. Counsel began to discuss
N.C. Gen. Stat. § 1-72.1. The trial court asked, “How many trial judges
participated in drafting the statute?” Counsel responded that he did
not know. At the end of the arguments, the trial court informed coun-
sel that he would consider the motion over the weekend, and stated:

As always . . . I'm concerned that the parties that make the deci-
sions that impact these processes have never tried a case, never
been in a courtroom. Now, Judge Smith has, of course. But it’s
troublesome to me that a lot of decision-making goes on that’s
made by people who have never been there and done that.

Over 123 years ago, our Supreme Court set forth the relationship
and duties between the appellate and trial court divisions of the
General Court of Justice:

Upon the plainest principle, the courts, whose judgments and
decrees are reviewed by an appellate court of errors, must be
bound by and observe the judgments, decrees and orders of the
latter court, within its jurisdiction. Otherwise the court of errors
would be nugatory and a sheer mockery. There would be no judi-
cial subordination, no correction of errors of inferior judicial tri-
bunals, and every court would be a law unto itself.

Murrill v. Murrill, 90 N.C. 120, 122 (1884).
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Nothing is more basic to the jurisprudence of our State than:

“[w]here an appellate court decides questions and remands a case
for further proceedings, its decistons on those questions become
the law of the case, both in the subsequent proceedings in the
trial court and upon a later appeal, where the same facts and the
same questions of law are involved.”

Sloan v. Miller Building Corp., 128 N.C. App. 37, 41, 493 S.E.2d 460,
463 (1997) (emphasis supplied).

To further “educate” the trial court, both Judge Greene and Judge
(now Justice) Timmons-Goodson, in addition to Judge Smith, served
long and distinguished terms of service as judges in the trial court
division of the General Court of Justice prior to service on this Court.
The trial court’s inquiry of and remarks to counsel were irrelevant,
repugnant, and reflect disdain for both the legislative and judicial
processes. The trial court’s duty, as is required by the solemn judicial
oath, is to follow the laws, general statutes, and precedents of this
Court, our Supreme Court, the Supreme Court of the United States,
and the North Carolina and United States Constitutions. We admon-
ish the trial judge for these remarks, as such conduct does nothing to
promote the public’s confidence in our courts at any level. N.C. Code
of Judicial Conduct, Cannon 2A.

The trial court erred in entering the gag order in this matter. The
gag order did not contain the required findings of fact and conclu-
sions of law set forth in Sherrill. The gag order was not reduced to
writing, signed by the judge, filed, or entered in the Office of the Clerk
of Superior Court as is required.

V. N.C. Gen. Stat. § 1-72.1

[3] In addition to asserting its motion under our State and Federal
Constitutions, Media General also asserted its motion under N.C.
Gen. Stat. § 1-72.1. Media General argues the trial court erred by not
ruling upon its motion pursuant to N.C. Gen. Stat. § 1-72.1 by leaving
in place the unconstitutional gag order and by violating the proce-
dural requirements set forth in the statute.

N.C. Gen. Stat. § 1-72.1(a) (2005), entitled, “Procedure to assert
right of access,” states in part, “Any person asserting a right of access
to a civil judicial proceeding or to a judicial record in that proceeding
may file a motion in the proceeding for the limited purpose of deter-
mining the person’s right of access.” The statute further provides that
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upon receipt of the motion, “the court shall establish the date and
location of the hearing on the motion that shall be set at a time
before conducting any further proceedings relative to the matter for
which access is sought under the motion.” N.C. Gen. Stat. § 1-72.1(b)
(emphasis supplied). This statute further states:

The court shall rule on the motion after consideration of such
facts, legal authority, and argument as the movant and any other
party to the action desire to present. The court shall issue a writ-
ten ruling on the motion that shall contain a statement of rea-
sons for the ruling sufficiently specific to permit appellate review.
The order may also specify any conditions or limitations on the
movant’s right of access that the court determines to be war-
ranted under the facts and applicable law.

N.C. Gen. Stat. § 1-72.1(c) (emphasis supplied).

“ ‘Where the language of a statute is clear and unambiguous,
there is no room for judicial construction and the courts must give
[the statute] its plain and definite meaning, and are without power to
interpolate, or superimpose, provisions and limitations not contained
therein.’ ” State v. Camp, 286 N.C. 148, 152, 209 S.E.2d 754, 756 (1974)
(quoting 7 Strong, N.C. Index 2d, Statutes § 5 (1968)). Here, the
statute plainly and unambiguously applies to “[a]ny person asserting
a right of access to a civil judicial proceeding or to a judicial
record[.]” N.C. Gen. Stat. § 1-72.1(a). Media General admits it was not
denied “a right of access to a civil judicial proceeding” or to any “judi-
cial record in that proceeding.” Id.

The gag order prevented the parties and their attorneys from
communicating with the press, not from attending the trial or gaining
access to any proceeding or record in this matter. Media General
argues that the words, “right of access to a civil judicial proceeding,”
should be broadly construed and encompass any and every aspect of
a “civil judicial proceeding.” Id.

Media General stipulates that it was free to attend and did attend
the trial of this matter and freely accessed any public judicial records
of this proceeding. Under the facts and issues before us, it is unnec-
essary to determine the outer ranges of what constitutes “access to a
civil judicial proceeding.” Id.

VI. Conclusion

No current relief is available to Media General because the trial
proceeding in which the gag order arose is completed. This appeal is
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technically moot. However, we find the issues regarding the trial
court’s failure to timely rule upon the gag order and the propriety of
the gag order as rendered to be “capable of repetition, yet evading
review.” Boney Publishers, Inc., 151 N.C. App. at 654, 566 S.E.2d
at 703-04.

The gag order wholly failed to meet any of the standards set forth
in Sherrill, 130 N.C. App. at 719-20, 504 S.E.2d at 807-08, or N.C. Gen.
Stat. § 1-72.1. The trial court failed to enter any findings of fact of the
existence of “a clear threat to the fairness of the trial,” that “such
threat is posed by the actual publicity to be restrained,” and that it
considered “less restrictive alternatives.” Sherriil, 130 N.C. App. at
719-20, 504 S.E.2d at 807-08. The trial court erred in orally rendering
the gag order and in not entering a written order containing the
required findings and conclusions on Media General’s motion prior to
proceeding with the trial.

The gag order at issue prohibits either party or their attorneys
from “talking to the press.” The gag order did not restrict Media
General’s “access to a civil judicial proceeding” or “judicial record in
that proceeding.” N.C. Gen. Stat. § 1-72.1(a). Media General attended
the trial and freely accessed records of this proceeding. The statute
plainly and unambiguously applies to a “person asserting a right of
access to a civil judicial proceeding or to a judicial record in that pro-
ceeding.” Id. The gag order is vacated.

Vacated.

Judges ELMORE and GEER concur.

TERESA C. HARTLEY, PLAINTIFF-APPELLANT v. DWIGHT BLAN HARTLEY, II,
DEFENDANT-APPELLEE

No. COA06-833
(Filed 19 June 2007)

Child Support, Custody, and Visitation— modification—devia-
tion from guidelines—third-party contributions—social
security benefits

The trial court abused its discretion in a child support case by

reducing defendant father’s required child support obligation
from $644 to $379 per month solely based on social security ben-
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efits being received by the two minor children due to the death of
plaintiff mother’s husband, because: (1) although our Supreme
Court has concluded that nothing in North Carolina case law or
in N.C.G.S. § 50-13.4(c) suggests that contributions of third par-
ties may not be considered when determining whether to deviate
from the guidelines, the trial court made ample findings sup-
ported by the evidence that defendant was able to support his
children; (2) the trial court made no finding of fact that defendant
was unable to provide support to the children; and (3) the social
security payments were made to the children directly.

Judge CALABRIA dissenting.

Appeal by Plaintiff from order entered 13 February 2006 by Judge
Otis M. Oliver in District Court, Surry County. Heard in the Court of
Appeals 8 February 2007.

Randolph and Fischer, by J. Clark Fischer, for Plaintiff-
Appellant.

Kara L. Daniels for Defendant-Appellee.

McGEE, Judge.

Teresa C. Hartley (Plaintiff) and Dwight Blan Hartley, II (Defend-
ant) were married on 30 January 1993. The parties separated on or
about 15 February 1997 and were divorced on 6 April 1998. Plaintiff
and Defendant are the parents of two minor children, D.H. and T.H.
Pursuant to a court order filed on 21 May 1998, D.H. and T.H. were
placed in the primary custody of Plaintiff. This order also required
Defendant to pay child support in the amount of $664.00 per month.

Plaintiff and Defendant each remarried after their divorce.
Plaintiff’s husband was killed in November 2002. Plaintiff contin-
ued working after her husband’s death. However, Plaintiff left her
job in May 2004 because her employer would not allow her to
work part-time. As a result of the death of Plaintiff’s husband, D.H.
and T.H. each receive social security benefits in the amount of
$1,095.00 each month.

Defendant filed a motion on 31 August 2005 to modify the amount
of child support paid by Defendant. Defendant alleged “a substantial
change in the needs of [D.H. and T.H.] in that those needs [were]
being partially met through social security payments through
[Plaintiff’s husband].” Defendant requested the trial court deviate
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from the North Carolina Child Support Guidelines (the guidelines) as
a result of the social security payments.

The trial court heard Defendant’s motion on 4 January 2006 and
filed its order on 13 February 2006. The trial court found that
although Plaintiff was unemployed, she suffered no disability that
would prevent her from being gainfully employed. The trial court
found Plaintiff’s efforts to obtain employment were “minimal” and
imputed income to her in the amount of $892.00 per month, repre-
senting minimum wage for forty hours per week. The trial court also
found that Defendant: (1) earned a monthly wage of $3,653.00, (2)
paid child support in the amount of $650.00 per month for two other
minor children he had with a previous wife, (3) had a newborn child
with his current wife, and (4) provided health insurance for each of
his five children. The trial court further found that Defendant’s cur-
rent wife earned $2,664.00 monthly.

Pursuant to the guidelines, the trial court found that Defendant
was responsible for $630.20 per month for D.H. and T.H. (the chil-
dren). The trial court found that the reasonable needs of the children
would not exceed $2,700.00 per month, notwithstanding Plaintiff’s
claim that the children’s reasonable needs were $2,841.93. The trial
court also found that the children received the sum of $2,190.00 per
month in social security benefits to meet these reasonable needs. The
trial court concluded, therefore, that the children had $510.00 per
month of reasonable needs unmet. Applying Defendant’s guideline
percentage of seventy-four percent, the trial court set Defendant’s
child support at $379.00 per month. The trial court found that
“[a]nything over this amount paid by [] Defendant would exceed the
reasonable needs of the children.” Finally, the trial court concluded
that “[t]he only reason and basis for the downward deviation is the
social security benefits being received by the children due to the
death of [Plaintiff’s husband].” From this order, Plaintiff appeals.

N.C. Gen. Stat. § 50-13.4(c) (2005) governs child support determi-
nations and provides that payments

shall be in such amount as to meet the reasonable needs of the
child for health, education, and maintenance, having due regard
to the estates, earnings, conditions, accustomed standard of liv-
ing of the child and the parties, the child care and homemaker
contributions of each party, and other facts of the particular case.

The statute permits any party to request a deviation from the guide-
lines, whereupon the trial court shall “hear evidence” and “find the
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facts relating to the reasonable needs of the child for support and the
relative ability of each parent to provide support.” Id. Where the trial
court determines “that the application of the guidelines would not
meet or would exceed the reasonable needs of the child considering
the relative ability of each parent to provide support or would be oth-
erwise unjust or inappropriate the [trial court] may vary from the
guidelines.” Id.

This Court has stated

[a] trial court’s deviation from the [g]uidelines is reviewed under
an abuse of discretion standard, and its determination as to the
proper amount of child support will not be disturbed on appeal
absent a clear abuse of discretion, i.e. only if manifestly unsup-
ported by reason. However, the [trial] court must make adequate
findings of the specific facts supporting its ultimate decision in a
case to enable a reviewing court to determine from the record
whether the judgment—and the legal conclusions which underlie
it—represent a correct application of the law.

State ex rel. Fisher v. Lukinoff, 131 N.C. App. 642, 644, 507 S.E.2d
591, 593 (1998) (internal citations and quotations omitted). “When
discretionary rulings are made under a misapprehension of the law,
this may constitute an abuse of discretion.” Gailey v. Triangle
Billiards & Blues Club, Inc., 179 N.C. App. 848, 851, 635 S.E.2d 482,
484 (2006).

In Guilford County ex rel. Easter v. Easter, 344 N.C. 166, 167,
473 S.E.2d 6, 7 (1996), our Supreme Court addressed “whether third-
party contributions may be used to support a deviation from the
North Carolina Child Support Guidelines.” In Easter, the defendant-
mother requested a deviation from the guidelines based on support
provided by the defendant-mother’s parents. Id. at 168, 473 S.E.2d at
7. Her parents owned the house in which the plaintiff-father and the
children resided, and did not charge the plaintiff-father rent. Id. The
defendant-mother’s parents also paid the water bill and provided
other support in the form of clothing, haircuts, and medical bills. Id.
The Supreme Court concluded that “nothing in North Carolina case
law or in N.C.G.S. § 50-13.4(c) . . . suggests that the contributions of
third parties may not be considered when determining whether to
deviate from the guidelines.” Id. at 169, 473 S.E.2d at 8. The Court
noted that the statutory duty of the trial court was “to determine
whether the reasonable needs of the children are being met and
whether imposing the presumptive amount would not meet or would
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exceed the reasonable needs of the children or would be otherwise
inappropriate or unjust.” Id. at 169-70, 473 S.E.2d at 8. In doing so,
“the trial court should have at its disposal any information that sheds
light on this inquiry.” Id. at 170, 473 S.E.2d at 8. The Court emphasized
that it was holding “that the trial court may consider support by third
parties when determining whether there is evidence to support a
deviation” but found it important to note that “contributions from a
third party will not always support deviation from the guidelines.” Id.
at 171, 473 S.E.2d at 9. The Court stated that

[i]n each case where the trial court considers whether the contri-
butions of a third party support deviation from the guidelines,
that court must examine the extent and nature of the contribu-
tions in order to determine whether a deviation from the guide-
lines is appropriate considering the criteria for deviation set out
in N.C.G.S. § 50-13.4(c).

Id.

In Gaston Cty. ex rel. Miller v. Miller, 168 N.C. App. 577, 578, 608
S.E.2d 101, 102 (2005), the issue before this Court was whether the
trial court erred by failing to credit adoption assistance payments
received by two adopted children against the defendant-father’s child
support obligation. The defendant-father argued that the trial court
should have applied the entire benefit received by the children
against his child support obligation. Id. at 579, 608 S.E.2d at 103. We
rejected the defendant-father’s argument and held that the trial court
did not abuse its discretion by failing to credit the payments against
defendant-father’s support obligation. Id. at 580, 608 S.E.2d at 103. In
our analysis, we concluded that “the child, rather than the adoptive
parent, is the recipient of adoption assistance payments administered
pursuant to North Carolina’s adoption assistance program.” Id. at
579, 608 S.E.2d at 103.

In Browne v. Browne, 101 N.C. App. 617, 625, 400 S.E.2d 736, 741
(1991), this Court upheld the trial court’s decision not to “diminish or
relieve” the father’s child support obligation even though each of the
two children had an estate valued in excess of $300,000.00, although
we ultimately remanded for further findings. We stated that “[t]he
supporting parent who can do so remains obligated to support his or
her minor children, even though [the minor children] may have prop-
erty of their own.” Id. In Browne, “there [were] ample findings of fact
supported by the evidence that the defendant father was able to sup-
port his children.” Browne, 101 N.C. App. at 625, 400 S.E.2d at 741. We
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therefore concluded that “the trial court was correct in refusing to
‘diminish or relieve’ the father of his obligation to provide for his chil-
dren simply because the children had their own separate estates.” Id.

Additionally, in Gowing v. Gowing, 111 N.C. App. 613, 617, 432
S.E.2d 911, 913 (1993), this Court reversed a trial court’s decision not
to award child support where the minor child was the beneficiary of
a structured settlement which provided $2,000.00 per month. We
reversed the trial court for making insufficient findings of fact to jus-
tify relieving the defendant of his support obligation. Id. We stated:

If a parent can support his minor children, the trial court must
refuse to diminish or relieve him of this obligation to provide for
his children if the sole ground for that relief is that the children
have their own separate estates. For the child’s settlement money
to be a factor in deviating from the guidelines and awarding no
support, the trial court must also find that the defendant father
1s unable to provide support.

Id. (emphasis added and citations omitted).

In the present case, the trial court’s order clearly stated that
“[t]he only reason and basis for the downward deviation [from the
guidelines was] the social security benefits being received by the chil-
dren due to the death of [Plaintiff’s husband].” As in Browne, in the
present case the trial court made ample findings which were sup-
ported by the evidence that Defendant was able to support his chil-
dren. As in Gowing, the trial court made no finding that Defendant
was unable to provide support. Like Browne and Miller, and unlike
FEaster, this case involves payments made to the children directly. We
conclude, therefore, that the trial court erred by crediting the social
security benefits when it determined the unmet reasonable needs of
the children and Defendant’s corresponding obligation. The trial
court was clear that the sole reason for diminishing Defendant’s sup-
port obligation was the social security benefits received by the chil-
dren. The trial court made no finding of fact that Defendant was
unable to provide support to the children. Therefore, the trial court
erred by diminishing Defendant’s support obligation based upon the
children’s social security payments without finding that Defendant
could not pay. We reverse and remand the trial court’s order.

Reversed and remanded.

Judge STEPHENS concurs.
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Judge CALABRIA dissents with a separate opinion.

CALABRIA, Judge, dissenting.

I respectfully dissent from the majority’s decision to reverse and
remand the trial court’s order granting a modification of defendant’s
child support obligation for his minor children. The trial court did not
abuse its discretion by deviating from the child support guidelines
based on contributions the children received from a third party.

The majority essentially holds that it is an abuse of discretion for
a trial court to base a deviation from the child support guidelines on
third party contributions unless there is a finding that the supporting
parent is completely unable to provide support. This holding is overly
restrictive and eviscerates the trial court’s discretion to consider
third party payments when modifying child support payments.

Based on the presumptive guidelines, child support pay-
ments “shall be in such amount as to meet the reasonable needs of
the child . . ..” N.C. Gen. Stat. § 50-13.4(c) (2005). A trial court may
vary from the guidelines if “the application of the guidelines would
not meet or would exceed the reasonable needs of the child consid-
ering the relative ability of each parent to provide support or would
be otherwise unjust or inappropriate.” Id. (emphasis added). “A trial
court’s deviation from the [g]uidelines is reviewed under an abuse of
discretion standard.” State ex rel. Fisher v. Lukinoff, 131 N.C. App.
642, 644, 507 S.E.2d 591, 593 (1998). A trial court has committed an
abuse of discretion when its ruling is “manifestly unsupported by
reason or one so arbitrary that it could not have been the result of a
reasoned decision.” Ugochukwu v. Ugochukwu, 176 N.C. App. 741,
747, 627 S.E.2d 625, 628-29 (2006).

The majority relies upon Gaston Cty. ex rel. Miller v. Miller, 168
N.C. App. 577, 608 S.E.2d 101 (2005), to support its conclusion.
However, Miller actually holds that the trial court properly exercised
its discretion in considering payments from a third party in determi-
nation of child support. In Mziller, this Court upheld the trial court’s
decision to deviate from the guidelines when it considered how the
trial court treated the adoption assistance payments. The majority’s
statement that the trial court failed to credit the adoption assistance
payments against the defendant-father’s support obligation is mis-
leading. The defendant-father requested a one hundred percent
credit. The trial court, in its discretion, reduced the defendant-
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father’s obligation by only twenty percent of the children’s income.
Id. The trial court found:

[A]lthough the children are considered special needs children for
the purpose of receiving adoption assistance income, the children
do not have any additional or extraordinary expenses relating to
any physical or emotional health needs, educational needs, or
other special needs that should be considered by the court.

Id. at 580, 608 S.E.2d at 103. The trial court also made findings as to
the parties’ employment circumstances and sources of income.
However, there was no finding made that the defendant was unable
to provide support for the children. The trial court determined
that the presumptive amount would exceed the reasonable needs of
the children and that a deviation from the guidelines was appropri-
ate. Id. at 578, 608 S.E.2d at 102. Despite the fact that the trial court
did not find that the defendant was unable to support the children,
the Miller court concluded that the trial court did not abuse its dis-
cretion by deviating from the guidelines based on the payments to
the children.

The Miller court relied on Guilford County ex rel. Easter v.
FEaster, 344 N.C. 166, 473 S.E.2d 6 (1996), where our Supreme Court
held that contributions from third parties may be used to determine
whether deviations from the guidelines are appropriate. The Easter
Court stated, “We find nothing in North Carolina case law or in
N.C.G.S. § 50-13.4(c) which suggests that the contributions of third
parties may not be considered when determining whether to devi-
ate from the guidelines.” Id. at 169, 473 S.E.2d at 8. In reaching
its decision, the Easter Court reiterated that “[t]he role of the trial
court is to determine whether the reasonable needs of the children
are being met and whether imposing the presumptive amount would
not meet or would exceed the reasonable needs of the children or
would be otherwise inappropriate or unjust.” Id. The Easter Court
further stated:

We emphasize that we are holding that the trial court may con-
sider support by third parties when determining whether there is
evidence to support a deviation. It is important to note that con-
tributions from a third party will not always support deviation
from the guidelines. In each case where the trial court considers
whether the contributions of a third party support deviation from
the guidelines, that court must examine the extent and nature of
the contributions in order to determine whether a deviation from
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the guidelines is appropriate considering the criteria for devia-
tion set out in N.C.G.S. § 50-13.4(c).

Id. at 171,473 S.E.2d at 9.

The majority also relies upon Browne v. Browne, 101 N.C.
App. 617, 400 S.E.2d 736 (1991), to support its holding. However,
Browne is distinguishable from the case sub judice. In Browne, the
father appealed an initial child support order arguing that the trial
court did not give due consideration to the estates of each child. The
children in Browne each owned separate $300,000.00 estates consist-
ing of real and personal property. The Browne Court affirmed the trial
court’s decision not to reduce the father’s child support obligation
merely because the children owned separate estates. The Browne
court placed great emphasis on the father’s income from his employ-
ment, annual income distributions from a trust fund and payments
previously received from the children’s estates as reimbursement
for expenditures on behalf of the children. In the case sub judice,
defendant’s motion to modify child support payments was not based
on separate estates owned by the children but based on monthly pay-
ments made on behalf of the children for their support. Further, the
defendant in the present case only has one source of income and is
obligated to support his four non-custodial children as well as his
newborn child. In addition, he provides health insurance for all
five of them.

Finally, the majority misapplies Gowing v. Gowing, 111 N.C. App.
613, 432 S.E.2d 911 (1993), to the case sub judice. In Gowing, this
Court vacated the trial court’s initial child support determination
because the trial court denied the plaintiff’s request for child support
without making findings regarding the reasonable needs of the child,
the earning capacity or incomes of the parties, the relative ability for
each parent to pay support, and the child care and homemaker con-
tributions. In Gowing, the trial court conclusively determined there
was no need for child support because the child received monthly
payments from a structured settlement. The Gowing Court remanded
the order because the trial court did not make adequate findings. The
Court stated, “If the trial court varied from the guidelines because
their application would exceed the reasonable needs of the child con-
sidering the relative ability of each parent to provide support, then
the court must make findings as to the abilities of each parent to pro-
vide support and the reasonable needs of the child.” Id., 111 N.C. App.
at 617, 432 S.E.2d at 913. Unlike the trial court in Gowing, the trial
court in the case sub judice took into consideration eleven factors to
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support both the basis for its decision and the basis for the amount of
the modified child support payment. Here, the trial court’s find-
ings regarding the reasonable needs of the children, the income and
earning capacities of the parties, and the defendant’s other sup-
port obligations were sufficient to support its decision to deviate
from the guidelines.

The majority opinion creates an artificial limitation to the trial
court’s discretion and is contrary to the rule set forth by our Supreme
court in Faster and followed by this Court in Miller, Browne and
Gowing. Specifically, the majority holds that a deviation from the
child support guidelines based on third party contributions is an
abuse of discretion unless there is a finding that the supporting par-
ent is completely unable to provide support when other findings sup-
porting the deviation have been made.

Based on our statutes and case law, the trial court has discre-
tion to determine whether deviation from the guidelines is appropri-
ate when there is a substantial change in the needs of the minor chil-
dren by making findings regarding the reasonable needs of the chil-
dren as well as the contributions from the parents and their ability to
provide support. The trial court made sufficient findings of fact and
its decision is manifestly supported by reason. Therefore, the trial
court did not abuse its discretion when it considered the social se-
curity payments in ordering a modification of defendant’s liability
for child support.

STATE OF NORTH CAROLINA v. JOHN JOSEPH MANNING

No. COA06-1314

(Filed 19 June 2007)

1. Drugs— weight of marijuana—foundation for scales

The trial court did not abuse its discretion in a trafficking in
marijuana, possession with intent to sell or distribute marijuana,
maintaining a dwelling for the purpose of keeping controlled sub-
stances, and double possession of drug paraphernalia case by
admitting evidence of the weight of the marijuana allegedly with-
out adequate foundation that the instrument used to weigh the
marijuana was properly assembled, calibrated, and tested, be-
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cause: (1) the State’s evidence tended to show that ordinary
scales, common procedures, and reasonable steps to ensure
accuracy were utilized when the marijuana was weighed; (2) the
testimony of two witnesses established an adequate foundation
that the scale used to weigh the marijuana was properly func-
tioning; and (3) the weight element upon a charge of trafficking
in marijuana becomes more critical if the State’s evidence of the
weight approaches the minimum weight charged, and the weight
recorded at Toledo Scales was 25.5 pounds which exceeded the
minimum weight charged by 15.5 pounds.

2. Drugs— trafficking in marijuana—motion to dismiss—suf-
ficiency of evidence—weight of marijuana
The trial court did not err by failing to dismiss the charge of
trafficking in marijuana based on alleged insufficient evidence of
the weight of the marijuana, because: (1) although defendant was
allowed to present evidence that the State’s offered weight of
marijuana included substances not within the definition such as
mature stalk, it then becomes the jury’s duty to accurately weigh
the evidence; and (2) the State presented sufficient evidence
tending to show the weight of the marijuana exceeded the mini-
mum ten pounds.

Appeal by defendant from judgment entered 2 March 2006 by
Judge John E. Nobles, Jr., in New Hanover County Superior Court.
Heard in the Court of Appeals 4 June 2007.

Attorney General Roy Cooper, by Assistant Attorney General
Harriet F. Worley, for the State.

Stubbs, Cole, Breedlove, Prentis & Biggs, PLLC, by C. Scott
Holmes, for defendant-appellant.

TYSON, Judge.

John Joseph Manning (“defendant”) appeals from judgment
entered after a jury found him to be guilty of trafficking in marijuana
pursuant to N.C. Gen. Stat. § 90-95(H)(1), possession with intent to
sell or distribute marijuana pursuant to N.C. Gen. Stat. § 90-95(A),
maintaining a dwelling for the purpose of keeping controlled sub-
stances pursuant to N.C. Gen. Stat. § 90-108(A)(7), and two counts
of possession of drug paraphernalia pursuant to N.C. Gen. Stat.
§ 90-113.22. We find no error.
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I. Background

Around April 2001, Brian Gonzales (“Gonzales”) approached
defendant and offered to pay him $1,000.00 per month to use defend-
ant’s property to grow marijuana. Defendant agreed. Gonzales ac-
quired two metal shipping containers and placed them on defendant’s
property. One of the metal shipping containers measured approxi-
mately forty feet long, and the other was approximately twenty feet
long. Both containers extended eight feet high.

Over a period of time covering three to five months, Gonzales,
with defendant’s assistance, constructed marijuana growing facilities
inside the containers. Gonzales testified defendant assisted in the
construction and operation of the growing facilities inside the con-
tainers by: (1) installing the electrical lines for lighting; (2) installing
water pumps; (3) diverting water from a well on defendant’s property
to water the marijuana plants; (4) planting seeds; (5) picking out
strains of marijuana that were sufficient for the operation; (6) grow-
ing seeds; and (7) harvesting the plants to sell.

On 3 April 2002, officers with the New Hanover County Sheriff’s
Office obtained a search warrant and searched defendant’s residence
and shipping containers. The officers cut locks off the container
doors to gain access. Inside the containers, the officers discovered
731 marijuana plants in various stages of growth, lights, a sprinkler
system, fertilizer, soil, and growth charts for the marijuana.

The officers called narcotics officers to the scene to collect and
preserve the evidence found inside the containers. The narcotics offi-
cers collected the plants by cutting each plant above the root ball and
placing them inside two thirty-gallon black plastic bags. The officers
took the bags to the vice and narcotics office where they transferred
the plants into more breathable brown paper bags.

On the following morning, 4 April 2002, Lieutenant Barney
Lacock (“Lieutenant Lacock”) transported the brown paper bags con-
taining the marijuana to Toledo Scales to determine the marijuana’s
green weight—the plant material’s weight at the time it is harvested.
James Martin (“Martin”), service manager at Toledo Scales, weighed
the bags. The total green weight of the bags and their contents was
25.5 pounds.

During cross-examination Martin testified: (1) he did not possess
personal knowledge about whether the scales were properly assem-
bled; (2) the scale used to weigh the marijuana was newly assembled;
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(3) if the scale was not properly assembled, it would not balance at
zero; (4) if the scale balances at zero, it is correctly calibrated; (5)
when he weighed the marijuana, the scales balanced at zero; (6) he
had checked approximately 100 scales, and of those scales, only one
was incorrectly calibrated, and it was manufactured by a different
company than the scale in question; (7) the particular scale in ques-
tion was sold sometime after the day it was used to weigh the mari-
juana; and (8) since that date, he had not received any service calls
on that particular scale. Lieutenant Lacock testified that he observed
Martin zero the scale.

After being weighed, the bags containing marijuana were trans-
ferred into three boxes and stored inside a drug vault at the New
Hanover County Sheriff’s Office. Some of the plant material decom-
posed while being stored. On 19 April 2002, the evidence was sent to
the SBI laboratory, where it was analyzed and weighed again. On 7
May 2002, an SBI chemist recorded the marijuana’s dry weight to be
6.9 pounds.

On 25 August 2005, the marijuana was examined by Charles
Williams (“Williams”), an expert for the defense in the fields of agron-
omy and horticulture. Williams agreed with the State that the only
way to determine the true weight of the plant material, including
stalks, roots, leaves, and flowers was to determine its green weight.
Williams testified: (1) the plant material was significantly decom-
posed at the time he examined it; (2) approximately thirty to forty
percent of the plant material was mature stalks; (3) approximately
ten percent of the plant material had reached sufficient maturity to
produce a flower or bud at the time law enforcement officers har-
vested the plants; (4) the stalks of a plant can be considered mature
even if a plant is not ready to be harvested; (5) it did not appear that
the mature stalks were separated from any of the other parts of the
plants; and (6) the green weight of the marijuana plants, excluding
the mature stalks, at the time of the seizure was 5.1 to 10.2 pounds.
Defendant did not testify.

Defendant was tried before a jury on 27 February 2006. At the
close of the State’s evidence, the trial court granted defendant’s
motion to dismiss the charges of trafficking and conspiracy to traffic
more than ten pounds by manufacturing.

The jury found the defendant to be guilty of: (1) trafficking in
marijuana pursuant to N.C. Gen. Stat. § 90-95(H)(1); (2) possession
with intent to sell and distribute marijuana pursuant to N.C. Gen.
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Stat. § 90-95(A); (3) two counts of possession of drug paraphernalia
pursuant to N.C. Gen. Stat. § 90-113.22; and (4) maintaining a dwelling
for the purpose of keeping a controlled substance pursuant to N.C.
Gen. Stat. § 90-108(A)(7). Defendant was sentenced to a minimum of
twenty-five and a maximum of thirty months imprisonment. De-
fendant appeals.

II. Issues

Defendant argues the trial court erred in: (1) admitting evidence
of the weight of the marijuana without adequate foundation that the
instrument used to weigh the marijuana was properly assembled, cal-
ibrated, and tested and (2) failing to dismiss the charge of trafficking
in marijuana because the State tendered insufficient evidence of the
weight of the marijuana.

ITI. Weight of the Marijuana
A. Standard of Review

“The standard of review for this Court assessing evidentiary rul-
ings is abuse of discretion. State v. Boston, 165 N.C. App. 214,
218, 598 S.E.2d 163, 166 (2004). A trial court may be reversed
for an abuse of discretion only upon a showing that its ruling was
so arbitrary that it could not have been the result of a reasoned
decision. State v. Hayes, 314 N.C. 460, 471, 334 S.E.2d 741, 747
(1985) (citing State v. Wilson, 313 N.C. 516, 5638, 330 S.E.2d 450,
465 (1985)).”

State v. Hagans, 177 N.C. App. 17, 23, 628 S.E.2d 776, 781 (2006).
B. Analysis

[1] Defendant argues that the trial court erred in admitting evidence
of the weight of the marijuana without an adequate foundation that
the scale used to weigh the marijuana was properly functioning,
maintained, and calibrated. We disagree.

Defendant contends the testimony showed: (1) the scales used to
weigh the marijuana were assembled recently; (2) the person who
weighed the plants had no knowledge of whether the scales were
assembled or calibrated properly; and (3) no tests were performed on
the scale to determine whether it was accurate.

In State v. Diaz, this Court considered a proper foundation for
evidence of weight of marijuana. 88 N.C. App. 699, 365 S.E.2d 7, cert.
denied, 322 N.C. 327, 368 S.E.2d 870 (1988). In Diaz, the defendant
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claimed the trial court erred in admitting evidence of the weight of
the marijuana because the State failed to establish a proper founda-
tion for that testimony. 88 N.C. App. at 701-02, 365 S.E.2d at 9. The
defendant asserted the State failed to show that the person who
weighed the marijuana was qualified and failed to demonstrate the
scales were in working order on the day of the weighing. Id. at 701,
365 S.E.2d at 9. We stated, “Unlike tests that are prescribed by statute
such as the breathalyzer test, the criminal statutes do not provide
specific procedures for obtaining weights of contraband. Thus ordi-
nary scales, common procedures, and reasonable steps to ensure
accuracy must suffice.” Id. at 702, 365 S.E.2d at 9.

In Diaz, Agent McLeod, the law enforcement agent present when
the marijuana was weighed, described the procedure by which the
weight was taken. 88 N.C. App. at 702, 365 S.E.2d at 9. Law enforce-
ment officers transported three trucks to a fertilizer store where they
were weighed full. Id. The marijuana was unloaded and the trucks
were weighed empty. Id. The cargo weighed 43,450 pounds. Id. Agent
McLeod stated that the scales were certified within seven months of
the weighing. Id. Based upon Agent McLeod’s testimony, this Court
concluded that “the foundation was adequate for admission of the
evidence of weight.” Id.

Here, the State’s evidence tended to show that “ordinary scales,
common procedures, and reasonable steps to ensure accuracy” were
utilized when the marijuana was weighed. Id. Martin and Lieutenant
Lacock’s testimony established an adequate foundation that the scale
used to weigh the marijuana was properly functioning. Martin testi-
fied: (1) if the scale was not properly assembled, it would not balance
at zero; (2) if the scale balances at zero, it is correctly balanced; (3)
the scale balanced at zero on the day he weighed the marijuana; (4)
he had seen 100 or more of the particular scale model in question; (5)
he assembled approximately twenty-five scales of the same model;
(6) once the scale is assembled, it was normal procedure to put
weight on the scale to check calibration; (7) over a period of twenty
years he had checked approximately 100 scales, and of those scales,
only one was incorrectly calibrated, and it was manufactured by a
different company than the scale in question; (8) the particular
scale in question was sold sometime after the day it was used to
weigh the marijuana; and (9) he had not received any services
calls on that particular scale. Lieutenant Lacock testified that he
took the marijuana to Toledo Scales to be weighed and observed
Martin zero the scale.
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Moreover, this Court noted in Diaz that “ ‘the weight element
upon a charge of trafficking in marijuana becomes more critical if the
State’s evidence of the weight approaches the minimum weight
charged.” ” Id. (quoting State v. Anderson, 57 N.C. App. 602, 608, 292
S.E.2d 163, 167, cert. denied, 306 N.C. 559, 294 S.E.2d 372 (1982)).
Here, the weight recorded at Toledo Scales was 25.5 pounds, which
exceeds the minimum weight charged by 15.5 pounds.

In support of his contentions, defendant cites State v. Mason, 144
N.C. App. 20, 26-27, 550 S.E.2d 10, 15-16 (2001) (error to admit evi-
dence of a videotape recording when “[n]one of the State’s witnesses
gave testimony to indicate that there was any routine maintenance or
testing” of the security system in question) and State v. Sibley, 140
N.C. App. 584, 586, 537 S.E.2d 835, 837-38 (2000) (videotape inadmis-
sible because not properly authenticated since State failed to call any
witnesses to testify that the camera was functioning properly or that
the tape accurately represented the events that were filmed).

Both Mason and Sibley involve authentication of videotape re-
cordings, which have specific requirements in laying a proper foun-
dation for their admission. Mason sets out four elements needed to
lay a proper foundation before a videotape can be admitted. 144 N.C.
App. at 25, 550 S.E.2d at 14. These elements are unique to videotapes
and are different from those set out in Diaz for a proper foundation
for the admission of evidence of weight.

Diaz only requires that the State present evidence of “ordinary
scales, common procedures, and reasonable steps to ensure ac-
curacy.” 88 N.C. App. at 702, 365 S.E.2d at 9. The State presented
sufficient evidence to establish a proper foundation through the
testimony of Martin and Lieutenant Lacock to support the admis-
sion of the weight of the marijuana. The trial court did not err in
admitting evidence of the marijuana’s weight. This assignment of
error is overruled.

IV. Motion to Dismiss

A. Standard of Review

The standard for ruling on a motion to dismiss is whether there is
substantial evidence (1) of each essential element of the offense
charged and (2) that defendant is the perpetrator of the offense.
Substantial evidence is relevant evidence which a reasonable
mind might accept as adequate to support a conclusion. In ruling
on a motion to dismiss, the trial court must consider all of the evi-
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dence in the light most favorable to the State, and the State is
entitled to all reasonable inferences which may be drawn from
the evidence. Any contradictions or discrepancies arising from
the evidence are properly left for the jury to resolve and do not
warrant dismissal.

State v. Wood, 174 N.C. App. 790, 795, 622 S.E.2d 120, 123 (2005)
(internal quotations omitted). This Court stated in State v. Hamilton,
“[iln ‘borderline’ or close cases, our courts have consistently
expressed a preference for submitting issues to the jury, both in
reliance on the common sense and fairness of the twelve and to avoid
unnecessary appeals.” 77 N.C. App. 506, 512, 335 S.E.2d 506, 510
(internal citations omitted), disc. rev. denied, 315 N.C. 593, 341
S.E.2d 33 (1986).

B. Analysis

[2] Defendant argues the State presented insufficient evidence of the
marijuana’s weight and that the trial court erred in denying his
motion to dismiss the trafficking charge. We disagree.

Defendant claims the State included mature stalks in the weight
of the marijuana, which are excluded from the statutory definition of
marijuana. N.C. Gen. Stat. § 90-87(16) (2005). Defendant was indicted
under N.C. Gen. Stat. § 90-95(h)(1), which provides:

Any person who sells, manufactures, delivers, transports, or pos-
sesses in excess of 10 pounds (avoirdupois) of marijuana shall be
guilty of a felony which felony shall be known as “trafficking in
marijuana” and if the quantity of such substance involved is in
excess of 10 pounds, but less than 50 pounds, such person shall
be punished as a Class H felon and shall be sentenced to a mini-
mum term of 25 months and a maximum term of thirty months in
the State’s prison and shall be fined not less than five thousand
dollars ($5,000).

N.C. Gen. Stat. § 90-95(h)(1) (2005).

“Proving the weight of the marijuana is an essential element of
the trafficking offense.” State v. Gonzales, 164 N.C. App. 512, 515, 596
S.E.2d 297, 299 (2004), aff’d, 359 N.C. 420, 611 S.E.2d 832 (2005). To
prove the element of weight, the State “must either offer evidence of
its actual, measured weight or demonstrate that the quantity of mari-
juana itself is so large as to permit a reasonable inference that its
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weight satisfied this element.” State v. Mitchell, 336 N.C. 22, 28, 442
S.E.2d 24, 27 (1994). The statutory definition of marijuana reads:

“Marijuana” . .. shall not include the mature stalks of such plant,
fiber produced from such stalks, oil, or cake made from the seeds
of such plant, any other compound, manufacture, salt, derivative,

mixture, or preparation of such mature stalks, . . . fiber, oil, or
cake, or the sterilized seed of such plant which is incapable of
germination.

N.C. Gen. Stat. § 90-87(16) (2005) (emphasis supplied).

In State v. Gonzales, this Court held, “[t]hose parts of the plant
not included in the statutory definition of marijuana, such as the
mature stalks and sterilized seeds, are necessarily not to be included
in the weight of the marijuana when determining a trafficking
charge.” 164 N.C. App. 512, 515, 596 S.E.2d 297, 299 (2004) (emphasis
supplied). Under the statute, “mature stalks and sterilized seeds” are
not “marijuana.” Id.

Defendant must make an affirmative showing that the weight of
the marijuana improperly included materials excluded from the defi-
nition of marijuana. Id. In Gonzales, this Court concluded “it is the
defendant’s burden to show that any part of the seized matter is not
‘marijuana’ as defined.” 164 N.C. App. at 516, 596 S.E.2d at 300. In
State v. Anderson, this Court held “the burden is on the defendant to
show that stalks were mature or that any other part of the matter or
material seized did not qualify as ‘marijuana.’ ” 57 N.C. App. 602, 608,
292 S.E.2d 163, 167, cert. denied, 306 N.C. 559, 294 S.E.2d 372 (1982).

Once defendant offers evidence tending to show the total weight
may have included mature stalks, the burden does not shift to the
State for further evidence, as defendant contends. The issue of the
“weight” of the marijuana becomes one for the jury. We held in
Gonzales, “where the defendant does come forth with evidence that
the State’s offered weight of the marijuana includes substances not
within the definition (e.g., mature stems or sterile seeds), it then
becomes the jury’s duty to accurately ‘weigh’ the evidence.” 164 N.C.
App. at 516, 596 S.E.2d at 300. We concluded, “[iln North Carolina,
establishing the weight element of a trafficking charge is a question
the jury must determine beyond a reasonable doubt.” Id. at 519, 596
S.E.2d at 301.

The State met its burden on the issue of weight by presenting the
testimony of Martin and Lieutenant Lacock that the marijuana’s green
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weight was 25.5 pounds. Martin testified that he calibrated the scale,
weighed the marijuana, and recorded its weight at 25.5 pounds.
Lieutenant Lacock testified that he observed Martin zero the scale
and weigh the marijuana. The State also offered evidence that the
25.5 pounds was the marijuana’s green weight. The marijuana was
taken by Lieutenant Lacock and weighed the morning after it had
been harvested. Defendant’s own expert agreed that the only way to
determine the true weight of marijuana was to determine its weight
at the time it was harvested. The SBI Laboratory determined the mar-
ijuana’s weight to be 6.9 pounds. This weight was taken a month after
the marijuana had been harvested and only represented the mari-
juana’s dry weight.

Defendant’s expert witness, Williams, estimated between thirty to
forty percent of the plant material appeared to be mature stalks and
twenty to forty percent, or 5.1 to 10.2 pounds, of the original green
weight was leaves and flowers. Using defendant’s expert’s estimate
that forty percent of the plant material was mature stalk, the total
weight of the remaining marijuana would be 15.3 pounds, more than
the ten pound minimum required by the statute. Under Gonzales,
defendant was allowed to present this evidence to rebut the State’s
evidence and this evidence only creates an issue of fact for the jury
to determine the “weight.” 164 N.C. App. at 516, 596 S.E.2d at 300.

The State presented sufficient evidence tending to show the
weight of the marijuana exceeded ten pounds to overcome defend-
ant’s motion to dismiss the trafficking charge. This assignment of
error is overruled.

V. Conclusion

The State established a proper foundation and presented suffi-
cient evidence to introduce evidence that the weight of the marijuana
seized from defendant exceeded the ten pound minimum as required
by statute. Defendant received a fair trial, free from prejudicial errors
he preserved, assigned and argued.

No Error.

Chief Judge MARTIN and Judge McCULLOUGH concurs.
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STATE OF NORTH CAROLINA v. ALFONZA DWANTA COLTRANE

No. COA06-895
(Filed 19 June 2007)

Motor Vehicles— driving while license suspended—motion
to dismiss—sufficiency of evidence

The trial court did not err by denying defendant’s motion to
dismiss a driving while license suspended charge even though
defendant concedes the State proved each of the elements except
for knowledge of the suspension, because: (1) the State raised
prima facie presumption of receipt of notice of suspension
through the signed certificate of an employee of the Division of
Motor Vehicles that constituted proof of the giving of notice
under N.C.G.S. § 20-48(a), and defendant was obligated to rebut
the presumption; and (2) defendant chose not to present any evi-
dence at trial, thus failing to rebut the presumption.

. Motor Vehicles— felony operation of motor vehicle to

elude arrest—aggravated factor of driving while license
suspended

Although defendant contends his conviction for felony oper-
ation of a motor vehicle to elude arrest must be vacated based on
the State’s alleged improper reliance on a driving while license
suspended charge as an aggravating factor for that conviction,
the Court of Appeals already concluded the driving while sus-
pended charge was proper.

. Appeal and Error— preservation of issues—failure to

object—failure to argue plain error

Although defendant contends the trial court erred in a driving
while license suspended, felony operation of a motor vehicle to
elude arrest, failing to heed light and siren, reckless driving,
transporting unsealed spiritous liquor in the passenger area, and
failure to stop for a stop sign case by admitting the DMV record
and other related testimony, this assignment of error is dismissed
because: (1) defendant did not raise any objection on the grounds
of relevancy or undue burden that he now argues on appeal; and
(2) although defendant referenced plain error, he did not make
any argument regarding plain error in his brief.

Judge TysoN dissenting.
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Appeal by defendant from judgment entered 1 February 2006 by
Judge R. Stuart Albright in Randolph County Superior Court. Heard in
the Court of Appeals 7 March 2007.

Attorney General Roy Cooper, by Assistant Attorney General
Allison A. Pluchos, for the State.

Anne Bleyman, for defendant-appellant.

ELMORE, Judge.

Alfonza Dwanta Coltrane! (defendant) appeals the judgment of
the trial court, entered 1 February 2006, convicting him of driving
while license suspended; felony operation of a motor vehicle to elude
arrest; failing to heed light and siren; reckless driving; transporting
unsealed spiritous liquor in the passenger area; and failure to stop for
a stop sign. After a thorough review of the record, we find no error.

On 12 December 2004, Liberty Police Department Officers
William Lee Whitfield and Ray Chapuis (Officers Whitfield and
Chapuis) were driving a marked police car in Randolph County when
they observed defendant driving past them in the opposite direction.
Officer Chapuis recognized defendant from past interactions, the
most recent of which occurred a few months prior to that night. That
interaction involved Officer Chapuis giving defendant a citation and
telling defendant that he was not licensed to drive a motor vehicle.
Based on this last encounter, Officer Chapuis checked the status of
defendant’s license and was informed that defendant’s license was
indefinitely suspended. The officers therefore turned the police car
around and followed defendant.

The officers observed defendant drive up to a residence and
parked the police car to continue watching defendant. After about ten
minutes, defendant got back into the car, accompanied by a black
male. Defendant began to drive down the street, and the officers fol-
lowed him with the police car’s blue lights on. Rather than pulling
over to the side of the road, defendant accelerated, despite passing
several appropriate places where he could have stopped his car.
During the ensuing chase, defendant failed to stop at a four way stop
sign that was clearly visible. Shortly thereafter, defendant swerved
around a stopped car at another stop sign on a residential street,

1. We note that defendant’s name has apparently been spelled in many different
ways throughout his dealings with our courts. For the sake of simplicity, we use the
spelling as presented in the judgment.
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again proceeding past the stop sign without stopping. Eventually,
defendant came to an abrupt stop in the middle of the road, exited his
car, looked at the officers, and fled towards some nearby houses.
Although Officer Whitfield chased after defendant and searched for
him for approximately ten to fifteen minutes, he was not able to
locate defendant at that time.

Defendant was subsequently indicted by a Randolph County
Grand Jury on 11 July 2005, and on 1 February 2006, a jury found him
guilty of driving while license suspended, felony operation of a motor
vehicle to elude arrest; failing to heed light and siren; reckless driv-
ing; transporting unsealed spiritous liquor in the passenger area; and
failure to stop for a stop sign. Defendant appealed in open court from
the trial court’s entry of judgment.

[1] On appeal, defendant first argues that the trial court erred
in denying his motion to dismiss the driving while license sus-
pended charge for insufficient evidence. Because we hold that
the evidence was sufficient to submit the charge to the jury, this ar-
gument fails.

“In ruling on a defendant’s motion to dismiss, the trial court
should consider if the state has presented substantial evidence on
each element of the crime and substantial evidence that the defend-
ant is the perpetrator.” State v. Replogle, 181 N.C. App. 579, 580-81,
640 S.E.2d 757, 759 (2007) (quoting State v. Fowler, 353 N.C. 599, 621,
548 S.E.2d 684, 700 (2001)). The elements of driving while license
revoked are “(1) [defendant] operated a motor vehicle, (2) on a
public highway, (3) while his operator’s license was suspended or
revoked, and (4) had knowledge of the suspension or revocation.”
State v. Woody, 102 N.C. App. 576, 578, 402 S.E.2d 848, 850 (1991)
(citation omitted). “The evidence should be viewed in the light
most favorable to the state, with all conflicts resolved in the
state’s favor. . . . If substantial evidence exists supporting defendant’s
guilt, the jury should be allowed to decide if the defendant is guilty
beyond a reasonable doubt.” Replogle, 181 N.C. App. at 580-81, 640
S.E.2d at 759 (quoting Fowler, 353 N.C. at 621, 548 S.E.2d at 700)
(alteration in original).

Defendant concedes that the State proved each of the elements
except for knowledge of the suspension. “This Court has previously
held that the State satisfies its burden of proof of a G.S. 20-28 vio-
lation when, nothing else appearing, it has offered evidence of
compliance with the notice requirements of G.S. 20-48 because of the
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presumption that he received notice and had such knowledge.” State
v. Cruz, 173 N.C. App. 689, 697, 620 S.E.2d 251, 256 (2005) (internal
quotations, citations, and alterations omitted).

The notice requirements, in pertinent part, are as follows:

[N]otice shall be given . . . by deposit in the United States mail of
such notice in an envelope with postage prepaid, addressed to
such person at his address as shown by the records of the
Division. The giving of notice by mail is complete upon the expi-
ration of four days after such deposit of such notice. Proof of the
giving of notice in . . . such manner may be made by the certifi-
cate of any officer or employee of the Division or affidavit of any
person over 18 years of age, naming the person to whom such
notice was given and specifying the time, place, and manner of
the giving thereof.

N.C. Gen. Stat. § 20-48(a) (2005).2

Defendant argues that “[b]ecause the State failed to present evi-
dence raising a prima facie presumption that the revocations notices
sent to an [allegedly] incorrect address were received, [defendant]
was not obligated to put on evidence that would rebut such a pre-
sumption.” Defendant is simply incorrect. In this case, the State pro-
duced the signed certificate of Tina Raynor (Raynor), an employee of
the Division of Motor Vehicles. The certification states that Raynor
deposited notice of suspension in the United States mail in a postage
paid envelope, addressed to the “address . . . shown by the records of
the Division” as defendant’s address. This certification constitutes
“[p]roof of the giving of notice,” under the statute. N.C. Gen. Stat.
§ 20-48(a) (2005). Therefore, the State raised prima facie presump-
tion of receipt, and defendant was obligated to rebut the presump-
tion. Defendant chose not to present any evidence at trial; the pre-
sumption was clearly not rebutted. Accordingly, the State met its
burden of producing “substantial evidence on each element of the
crime,” and defendant’s argument is without merit.

[2] Defendant also argues that his conviction for felony operation of
a motor vehicle to elude arrest must be vacated because the State
relied on the driving while license suspended charge as an aggravat-
ing factor for that conviction. Because we have held that defendant’s

2. We note that N.C. Gen. Stat. § 20-48 has since been amended. However, as the
quoted material was the version of the statute in effect at the time of the offense and
trial, we apply it to the case at hand.
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conviction for driving while license suspended was proper, this argu-
ment, too, must fail.

[3] Finally, defendant argues that the trial court erred in admitting
the DMV record and other related testimony. Defendant argues that
this evidence was irrelevant and overly prejudicial. However, these
arguments were not properly preserved for appeal. Accordingly, we
must dismiss this assignment of error.

Our Supreme Court has recently addressed this issue:

Generally . . . issues occurring during trial must be preserved if
they are to be reviewed on grounds other than plain error. Rule
10(b)(1) provides, in part, that to preserve a question for appel-
late review, “a party must have presented to the trial court a
timely request, objection or motion, stating the specific grounds
for the ruling the party desired the court to make.”

Reep v. Beck, 360 N.C. 34, 36-37, 619 S.E.2d 497, 499 (2005) (quoting
N.C.R. App. P. 10(b)(1)) (footnote omitted). We note that although
defendant objected to the admission of the DMV evidence at trial, he
did so purely on the basis of his contention that the addresses did not
match. After the trial court determined that defendant’s objection on
the basis of the allegedly incorrect addresses was “more of a jury
argument as opposed to what is admissible evidence,” the trial court
gave defendant two additional opportunities to raise other potential
grounds for objection:

THE COURT: Okay. Do you want anything more on this at
this point?

[DEFENSE COUNSEL]: Not at this point.

THE COURT: Okay. But he’s going to admit it after this, I assume,
so there’s no—Your objection is noted. Do you have any other
objections at this point?

[DEFENSE COUNSEL]: Not at this point.

Defendant did not raise any issue regarding relevancy or undue prej-
udice, which are the only arguments he now seeks to bring on appeal.
Moreover, although defendant referenced plain error, he did not make
any argument regarding plain error in his brief. We are mindful that

[t]he purpose of [Rule 10(b)] is to require a party to call the
court’s attention to a matter upon which he or she wants a ruling
before he or she can assign error to the matter on appeal. A trial
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issue that is preserved may be made the basis of an assignment of
error pursuant to Rule 10, and the scope of review by an appellate
court is usually limited to a consideration of the assignments of
error in the record on appeal and if the appealing party has no
right to appeal the appellate court should dismiss the appeal ex
mero motu.

Reep, 360 N.C. at 37, 619 S.E.2d at 499-500 (quotations, citations, and
alterations omitted). Accordingly, we will not further address defend-
ant’s arguments on this matter.

Having conducted a thorough review of the record and the briefs
on appeal, we find no error.

No error.
Judge GEER concurs.
Judge TYSON dissents by separate opinion.

TYSON, Judge dissenting.

The majority’s opinion holds the trial court properly denied
defendant’s motion to dismiss the charge of driving while license sus-
pended. I disagree.

I. Driving While License Suspended

To sustain a conviction of driving while license suspended, the
State must show: “(1) [defendant] operated a motor vehicle, (2) on a
public highway, (3) while his operator’s license was suspended or
revoked, and (4) had knowledge of the suspension or revocation.”
State v. Woody, 102 N.C. App. 576, 578, 402 S.E.2d 848, 850 (1991)
(emphasis supplied) (citing State v. Chester, 30 N.C. App. 224, 226
S.E.2d 524 (1976)).

A. Knowledge

The State must prove the defendant had knowledge that his
driver’s license was suspended. “[T]he burden is on the State to prove
that defendant had knowledge at the time charged that his operator’s
license was suspended or revoked; the State satisfie[s] this burden
when, nothing else appearing, it has offered evidence of compliance
with the notice requirements of G.S. 20-48[.]” Chester, 30 N.C. App. at
227, 226 S.E.2d at 526.
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B. Required Notice
N.C. Gen. Stat. § 20-48(a) (2005) states:

Whenever the Division is authorized or required to give any
notice under this Chapter or other law regulating the operation
of vehicles, unless a different method of giving such notice is
otherwise expressly prescribed, such notice shall be given . . .
by deposit in the United States mail of such notice in an enve-
lope with postage prepaid, addressed to such person at his
address as shown by the records of the Division. . .. Proof of the
giving of notice in either such manner may be made by the cer-
tificate of any officer or employee of the Division or affidavit of
any person over 18 years of age, naming the person to whom such
notice was given and specifying the time, place, and manner of
the giving thereof.

(Emphasis supplied).

The State presented no evidence that the post office box address
to where the Division of Motor Vehicles’ (“DMV”) sent notices of sus-
pension was the street address shown on defendant’s driver’s license
record. The only address shown on defendant’s DMV’s driver’s license
record was his street address. All notices DMV sent to defendant
were addressed to a post office box. The State presented no evidence
tending to show defendant ever provided DMV with a different
address from his street address contained on the certified driver’s
license report, or that the report contained any other address. DMV
failed to prove it provided defendant with the required statutory
notice in accordance with N.C. Gen. Stat. § 20-48. The warrants for
defendant’s arrest reflect his street address, not a post office box.

C. Presumption

“In North Carolina, as elsewhere, there is a prima facie pre-
sumption that material which is marked, postage prepaid, and cor-
rectly addressed, was received in due course.” In re Terry, 317 N.C.
132, 136, 343 S.E.2d 923, 925 (1986). Because the notices were not
correctly addressed and sent to defendant’s address appearing on his
DMV record, no presumption arises that defendant received the
required statutory notices. Defendant is not obligated to present any
evidence to rebut the presumption that he received notice when the
State’s evidence failed to raise such a presumption.

The majority’s opinion holds the certificate signed by a DMV
employee, Tina Raynor, is sufficient to constitute “proof of giving
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notice” under N.C. Gen. Stat. § 20-48. The certificate must be “sworn
to and signed by an employee of the Department of Motor Vehicles,
certifying that the original of the document was mailed to defendant
on [a specific date] at his address shown on the records of the
Department.” State v. Herald, 10 N.C. App. 263, 264, 178 S.E.2d 120,
121 (1970). The notices were not sent to the address shown on
defendant’s DMV driver’s license record as statutorily required, but to
another address. DMV’s signed affidavit raised no presumption that
defendant received the notices.

The State failed to present any evidence that the address in
DMV’s record was the post office box address where the revoca-
tion notices were sent, and failed to show that defendant re-
ceived notice of the suspension of his license. The trial court erred
in denying defendant’s motion to dismiss the charge of driving while
license suspended.

II. Felony Operation to Elude Arrest

Defendant was also convicted under N.C. Gen. Stat. § 20-141.5
for felony operation of a motor vehicle to elude arrest. N.C. Gen. Stat.
§ 20-141.5 (2005) states:

(a) It shall be unlawful for any person to operate a motor ve-
hicle on a street, highway or public vehicular area while fleeing
or attempting to elude a law enforcement officer who is in the
lawful performance of his duties. Except as provided in sub-
section (b) of this section, violation of this section shall be a
Class 1 misdemeanor.

(b) If two or more of the following aggravating factors are
present at the time the violation occurs, violation of this sec-
tion shall be a Class H felony.

(1) Speeding in excess of 15 miles per hour over the legal
speed limit.

(2) Gross impairment of the person’s faculties while driving
due to:

a. Consumption of an impairing substance; or

b. A blood alcohol concentration of 0.14 or more within a rele-
vant time after the driving.

(3) Reckless driving as proscribed by G.S. 20-140.
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(4) Negligent driving leading to an accident causing:

a. Property damage in excess of one thousand dollars ($1,000);
or

b. Personal injury.
(5) Driving when the person’s drivers license is revoked.

(6) Driving in excess of the posted speed limit, during the
days and hours when the posted limit is in effect, on school
property or in an area designated as a school zone pursuant
to G.S. 20-141.1, or in a highway work zone as defined in G.S.
20-141(3j2).

(7) Passing a stopped school bus as proscribed by G.S. 20-217.
(8) Driving with a child under 12 years of age in the vehicle.

The jury found defendant to be guilty of: (1) driving while license
suspended; (2) felony operation of a motor vehicle to elude arrest; (3)
failure to heed light and siren; (4) reckless driving to endanger; (5)
failure to stop for a stop sign; and (6) transporting unsealed spiritous
liquor in the passenger area.

Pursuant to N.C. Gen. Stat. § 20-141.5, the combination of
convictions for reckless driving and driving while license revoked
supports the felony operation of a motor vehicle to elude arrest
conviction. Due to the lack of statutorily required notice by DMV and
the absence of any other evidence tending to show defendant knew
his license was suspended, defendant’s charge of driving while
license suspended should not have been submitted to the jury. In
addition, defendant was not convicted of two of the required aggra-
vating factors required to elevate his conviction for operation of a
motor vehicle to elude arrest from a misdemeanor to a felony. The
only aggravating factor the jury found defendant to be guilty of was
reckless driving.

III. Conclusion

I vote to reverse defendant’s conviction for driving while license
suspended, vacate the felony operation of a motor vehicle to elude
arrest, and remand to the trial court for entry of judgment and resen-
tencing for misdemeanor speeding to elude arrest pursuant to N.C.
Gen. Stat. § 20-141.5(a) and defendant’s other uncontested convic-
tions. Otherwise, I find no error in defendant’s remaining convictions
and the judgments entered thereon. I respectfully dissent.
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STATE OF NORTH CAROLINA v. STANLEY RAY JAMES

No. COA06-896
(Filed 19 June 2007)

1. Embezzlement— by public officer—sheriff—instruction—
fraudulent intent

The trial court did not err in an embezzlement by a public
officer case by its instruction to the jury explaining the element
of fraudulent intent, because: (1) N.C.G.S. § 14-92 encompasses
two forms of embezzlement by a public officer; (2) although only
the first portion of the statute applied and language was pulled
from the second portion, it did not misstate the definition of
intent required by the crime described in the first portion of the
statute; and (3) the instruction given by the court equated to
“defendant fraudulently or with unlawful intent failed to give cer-
tain money to those entitled to it in spite of a legal requirement
to do so.”

2. Constitutional Law— right to unanimous verdict—embez-
zlement by public officer—fraudulent intent instruction

Although defendant contends it is impossible to determine
whether the jury unanimously concluded that defendant acted
with fraudulent intent in an embezzlement by a public officer
case based on the trial court’s alleged misstatement of the
requirement of fraudulent intent in its instructions, the Court of
Appeals already concluded the instruction was correct.

3. Embezzlement— by public officer—sheriff—failure to
instruct on lesser-included offenses

The trial court did not err in an embezzlement by a public
officer case under N.C.G.S. § 14-92 by refusing to instruct the jury
on two alleged lesser-included offenses including violations
under N.C.G.S. §§ 159-8(a) and 159-181(a), because the two
offenses defendant requested to be included in the jury instruc-
tions do not qualify as lesser-included offenses when they do
not have the same essential elements or require additional facts
to be proven.

4. Embezzlement— by public officer—sheriff—refusal to in-
struct on good faith mistaken belief

The trial court did not err in an embezzlement by a public
officer case by refusing to instruct the jury that a good faith mis-
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taken belief that defendant sheriff was not violating the law was
a defense, because: (1) all of the terms in the instruction con-
veyed the fact that if the jury decided that defendant had made a
good faith mistake, they could not find him guilty of the charge;
and (2) the jury instructions inherently included an instruction on
good faith mistake.

Appeal by defendant from judgment entered 3 February 2006 by
Judge Clifton W. Everett, Jr. in Washington County Superior Court.
Heard in the Court of Appeals 21 March 2007.

Attorney General Roy A. Cooper, III, by Assistant Attorney
General Daniel P. O’'Brien, for the State.

Ferguson, Stein, Chambers, Gresham & Sumier, PA., by
William G. Simpson, Jr. and Julius Chambers, for defendant-
appellant.

HUNTER, Judge.

Stanley Ray James (“defendant”) appeals from a jury verdict of
guilty on one count of embezzlement by a public officer. After careful
review, we find no error.

Defendant was sheriff of Washington County from 1998 until
August 2004, when he was removed from office. On or before 3
January 2001, defendant received a check for $2,665.00 from the
United States Treasury made out to “Washington County Detention”
in payment for housing a military prisoner. The county budgetary pol-
icy for money received by the sheriff’s office was for the money to be
turned over to the county’s finance office to be put in the general
fund, from which it was then disbursed. In this case, however, defend-
ant instead used the money directly for sheriff’s office purposes: Two
thousand dollars went to an account belonging to the Washington
County Law Enforcement Association, and the remaining $655.00 was
used as petty cash for the sheriff’s office. Five hundred dollars of that
petty cash amount was given or loaned to a deputy for moving
expenses; the remaining $155.00 was used to purchase a watch for a
retiring chief deputy.

A jury found defendant guilty of one count of embezzlement by
a public officer on 30 January 2006. He received a suspended sen-
tence of sixteen to twenty months imprisonment, sixty days ac-
tive sentence, and forty-eight months supervised probation. He was
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also ordered to make restitution in the amount of $2,655.00.
Defendant appeals.

L

[1] Defendant first argues that the trial court erred in its instruc-
tions to the jury by improperly explaining the element of fraudulent
intent. We disagree.

Per statute, a trial judge must instruct the jury on “the law arising
on the evidence.” State v. Bogle, 324 N.C. 190, 195, 376 S.E.2d 745, 748
(1989); see N.C. Gen. Stat. §§ 156A-1231, -1232 (2005). “This includes
instruction on the elements of the crime.” Bogle, 324 N.C. at 195, 376
S.E.2d at 748. Failure to instruct the jury on these elements “is preju-
dicial error requiring a new trial. Prejudicial error is defined as a
question of whether ‘there is a reasonable possibility that, had the
error in question not been committed, a different result would have
been reached at the trial out of which the appeal arises.”” State v.
Lanier, 1656 N.C. App. 337, 354, 598 S.E.2d 596, 607 (2004) (citation
omitted) (quoting N.C. Gen. Stat. § 15A-1443(a) (2003)).

Fraudulent intent is a necessary element of embezzlement by a
public officer under N.C. Gen. Stat. § 14-92 (2005). See State v.
McLean, 209 N.C. 38, 40, 182 S.E. 700, 701 (1935); State v. Agnew, 294
N.C. 382, 390, 241 S.E.2d 684, 690-91, cert. denied, 439 U.S. 830, 58
L. Ed. 2d 124 (1978). The court in the case at hand instructed the jury
as to this element as follows:

And, third, that the defendant, Stanley James, unlawfully and
willfully did one or more of these things: Intentionally, fraudu-
lently and dishonestly used this money for some purpose other
than that for which he received it; or, corruptly used the money;
or, misapplied this money for any purpose other than that for
which the same was held; or, failed to pay over and deliver this
money to the proper persons entitled to receive the same when
lawfully required to do so.

To satisfy this third element of the offense, the State need
only prove to you beyond a reasonable doubt that the defendant
unlawfully and willfully did one or more of the alternative acts
listed above as I have just instructed you.

(Emphasis added.) Defendant argues that the last two alternatives
presented by the trial court misstate the element of fraudulent intent.
We disagree.
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N.C. Gen. Stat. § 14-92 actually encompasses two forms of embez-
zlement by a public officer: The first applies to any officer, agent, or
employee of a county or other unit of local government who embez-
zles the funds of that unit; the second applies only to certain types of
officers, including sheriffs, who embezzle funds received by virtue of
their office in trust for any person or corporation. It is the first part
of the statute that applies to the case at hand, because defendant was
not holding funds in trust for any person or corporation, but rather
accused of misusing funds belonging to the county.

As to intent, the first portion of the statute (the portion applica-
ble here) uses the language “embezzle or otherwise willfully and cor-
ruptly use or misapply the same for any purpose other than that for
which such moneys or property is held[.]” Id. The second uses the
language “embezzle or wrongfully convert to his own use, or cor-
ruptly use, or shall misapply for any purpose other than that for
which the same are held, or shall fail to pay over and deliver to the
proper persons entitled to receive the same when lawfully required
so to do[.]” Id.

The first of the disputed alternatives in the jury instructions—
“unlawfully and willfully . . . misapplied this money for any purpose
other than that for which the same was held”—comes almost verba-
tim from the first portion of the statute, and thus correctly states the
requirement of intent. N.C. Gen. Stat. § 14-92.

Defendant argues that the second of the disputed alternatives—
“unlawfully and willfully . . . failed to pay over and deliver this money
to the proper persons entitled to receive the same when lawfully
required to do so”—was improperly included by the trial court, as it
comes from the second portion of the statute. It is in fact the only def-
inition of intent that is included in the second portion of the statute
but not the first. Apparently, language was inadvertently lifted from
the second portion of the statute for the jury instructions even though
only the first portion of the statute applies.

However, this language pulled from the second portion does not
appear to misstate the definition of intent required by the crime
described in the first portion of the statute. In State v. Agnew, our
Supreme Court stated:

The words “willfully” and “corruption”, as they relate to mis-
application of funds under G.S. 14-92, have been defined as
“[D]one with an unlawful intent,” and “The act of an official or
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fiduciary person who unlawfully and wrongfully uses his station
or character to procure some benefit for himself or for another
person, contrary to duty and the rights of others.”

Agnew, 294 N.C. at 392-93, 241 S.E.2d at 691 (quoting State v.
Shipman, 202 N.C. 518, 540, 163 S.E. 657, 669 (1932)). Our Supreme
Court has also upheld jury instructions in which the terms “done in
bad faith, fraudulently, wilfully and corruptly” were used synony-
mously. Skipman, 202 N.C. at 539, 163 S.E. at 668 (emphasis omitted).

Thus, the instruction given by the court in this case equates to:
“Defendant fraudulently or with unlawful intent failed to give certain
money to those entitled to it in spite of a legal requirement to do so.”
This does not misstate the element of intent required by the applica-
ble portion of the statute, and as such, we find that the instructions
were not in error.

IL.

[2] Defendant next argues that because the trial court misstated the
requirement of fraudulent intent in its instructions to the jury, it is
impossible to conclude that the jury unanimously concluded that
defendant acted with fraudulent intent, as the jury could have based
its verdict on either of the two invalid descriptions of required intent.
This argument depends on the validity of the first argument, since
without a finding that the instructions were incorrect, there is no dis-
junctive quality to the instructions. Because the first argument is
without merit, this one must also fail.

I1I.

[38] Defendant next argues that the trial court erred in refusing to
instruct the jury on two lesser included offenses. This argument is
without merit.

In North Carolina, defendants are entitled to have lesser included
offenses supported by evidence submitted to the jury. State v. Smith,
351 N.C. 251, 267, 524 S.E.2d 28, 40 (2000); State v. Brown, 300 N.C.
731, 735-36, 268 S.E.2d 201, 204 (1980). However, the two offenses
defendant requested be included in the jury instructions do not qual-
ify as lesser included offenses.

“The determination of whether one offense is a lesser included
offense of another is made on a definitional as opposed to a factual
basis.” State v. Westbrooks, 345 N.C. 43, 55, 478 S.E.2d 483, 490-91
(1996). That is, the test is not whether the facts of the case could war-
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rant charges under more than one crime, but whether two crimes
include the same essential elements: To be a lesser included offense,
“all of the essential elements of the lesser crime must also be essen-
tial elements included in the greater crime. If the lesser crime has an
essential element which is not completely covered by the greater
crime, it is not a lesser included offense.” State v. Weaver, 306 N.C.
629, 635, 295 S.E.2d 375, 379 (1982), overruled on other grounds by
State v. Collins, 334 N.C. 54, 431 S.E.2d 188 (1993). The three essen-
tial elements of N.C. Gen. Stat. § 14-92 are: (1) defendant was an offi-
cer, agent, or employee of a named entity (including a county); (2)
defendant received and held money belonging to the entity by virtue
of that position; and (3) defendant “willfully and corruptly use[d] or
misappl[ied]” the money for a purpose other than the purpose for
which the entity intended it. Id.

Defendant requested the jury be instructed on two lesser
included offenses: Violations of N.C. Gen. Stat. §§ 159-8(a) and
159-181(a). Neither of these offenses has the same essential elements
as those of N.C. Gen. Stat. § 14-92, and as such they are not lesser
included offenses.

The first offense defendant requested be included is a violation of
N.C. Gen. Stat. § 159-8(a) (2005), part of the Local Government
Budget and Fiscal Control Act: “[N]Jo local government or public
authority may expend any moneys, regardless of their source . . .,
except in accordance with a budget ordinance or project ordinance
adopted under this Article or through an intragovernmental service
fund or trust and agency fund properly excluded from the budget
ordinance.” This statute prohibits (1) the expending of money (2) by
a government or other public authority (3) without proper authority
via ordinance or fund.

While defendant is correct that section 159-8(a), like section
14-92, concerns the misapplication of public funds, the former pro-
hibits such action by a government body or authority, not an individ-
ual working for such an entity. That is, as part of the Local
Government Budget and Fiscal Control Act, it is intended to control
the actions of the entities named in section 14-92 (“a county, a city or
other unit or agency of local government,” etc.), while section 14-92
is intended to ensure that the individuals employed by such entities
act properly on the entity’s behalf.

The second requested offense was a violation of N.C. Gen. Stat.
§ 159-181(a) (2005):
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If any finance officer, governing board member, or other officer
or employee of any local government or public authority . . . shall
approve any claim or bill knowing it to be fraudulent, erroneous,
or otherwise invalid, or make any written statement, give any cer-
tificate, issue any report, or utter any other document required by
this Chapter, knowing that any portion of it is false, or shall will-
fully fail or refuse to perform any duty imposed upon him by this
Chapter, he is guilty of a Class 3 misdemeanor and upon convic-
tion shall only be fined not more than one thousand dollars
($1,000) and forfeits his office, and shall be personally liable in a
civil action for all damages suffered thereby by the unit or author-
ity or the holders of any of its obligations.

Id. This statute prohibits: (1) any officer of local government or
public authority: (a) approving a claim knowing it to be fraudulent;
(b) making a statement or report knowing it to be false; or (c¢) will-
fully failing or refusing to perform any duty imposed on him by
Chapter 159.

While defendant might be correct that the portion of section
159-181(a) forbidding the willful failure to perform duties also applies
to his situation, again, this failure to perform is not an element shared
by section 14-92. Further, when one statute requires proof of a fact
that the other does not, the elements of the offenses are not the same,
and thus neither is a lesser included offense. State v. Etheridge, 319
N.C. 34, 50, 352 S.E.2d 673, 683 (1987). For a charge under section
14-92, no proof need be offered that defendant refused to perform a
duty required of him, though it would be necessary for a charge under
section 159-181; and, for a charge under section 159-181, no proof
need be offered that defendant fraudulently intended to misappropri-
ate funds, though section 14-92 requires such proof.

Because the two proposed statutes have different essential ele-
ments or require additional facts to be proven, they are not lesser
included offenses, and the trial court did not err in refusing to
instruct the jury on them.

Iv.

[4] Finally, defendant argues that because fraudulent intent is an
essential element of embezzlement by a public officer, the trial court
erred in refusing to instruct the jury that a good faith, mistaken belief
that he was not violating the law was a defense. This argument is
without merit.
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As the trial court pointed out, fraudulent intent is an essential ele-
ment of the charge of embezzlement by a public officer. If the jury
found that defendant did not have the requisite intent—whether
because of good faith mistake or otherwise—they would not find him
guilty. To be convicted, a “defendant must have a felonious intent.
Unless the intent is proved, the offense is not proved.” State v.
Agnew, 33 N.C. App. 496, 509, 236 S.E.2d 287, 295 (1977), rev’d in
part on other grounds, Agnew, 294 N.C. at 382, 241 S.E.2d at 684; see
also State v. Lancaster, 202 N.C. 204, 162 S.E. 367 (1932). The trial
court’s instructions to the jury regarding intent, laid out above,
describes the four alternatives for intent using the words “fraudu-
lently and dishonestly,” “corruptly,” “misapplied,” and “failed to pay
over . . . to the persons entitled to receive [money] when lawfully
required to do so.” All of these terms properly convey the fact that if
the jury decided that defendant had made a good faith mistake, they
could not find him not guilty of the charge. Thus, the jury instructions
inherently included an instruction on good faith mistake.

Because the trial court’s instructions were not incorrect, we find
no error in the verdict and judgment entered thereon.

No error.

Judges TYSON and JACKSON concur.

STATE OF NORTH CAROLINA v. TAMON JACOBY LEGINS

No. COA06-1274
(Filed 19 June 2007)

Robbery— attempt—intent—overt act—sufficiency of evidence

The State’s evidence was sufficient for the jury to find that
defendant had the intent to commit robbery and that he did an
overt act in furtherance of such intent, and the charge of
attempted armed robbery was properly submitted to the jury,
where the evidence tended to show: defendant was familiar with
the layout of a convenience store where the charged crime
occurred; upon entering the store, defendant went into the store’s
bathroom and smoked crack cocaine; defendant exited the bath-
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room carrying a steak knife in his hand, and immediately walked
toward the counter where two cash registers were located;
defendant then stepped into the area behind the counter and
charged at one of the store clerks with the knife raised; and
defendant then raised the knife in the air in a slicing motion with
the serrated edge facing the two store clerks.

Judge LEVINSON dissenting.

Appeal by defendant from judgment entered 4 January 2006 by
Judge William Z. Wood Jr. in Forsyth County Superior Court. Heard in
the Court of Appeals 25 April 2007.

Attorney General Roy A. Cooper, III, by Special Deputy
Attorney General Robert R. Gelblum, for the State.

J. Clark Fischer, for defendant-appellant.

JACKSON, Judge.

On 2 July 2005, Tamon Jacoby Legins (“defendant”) entered the
Wilco Hess convenience store in Winston-Salem, North Carolina. The
store’s two clerks working at the time were Keith Deberry
(“Deberry”) and Wayne Wagoner (“Wagoner”). Upon entering the
store, defendant went into the store’s bathroom and proceeded to
smoke crack. After a few minutes, defendant exited the bathroom
carrying a steak knife in his hand. He walked towards the counter
where Deberry was working on one of the store’s two cash registers.
Defendant then stepped into the area behind the store’s counter and
charged at Deberry with the knife raised.

Defendant waved the knife in the air in a slicing motion with the
serrated edge facing Wagoner and Deberry. Once Deberry noticed
defendant, Deberry grabbed a trash can and used it “to get a distance
between him and [defendant]. So, that way, you know, [defendant]
couldn’t get a good swing at him.” Deberry testified that he feared
defendant was going to stab him.

Suddenly, defendant fell into the corner of the counter and then
onto the floor. Deberry and Wagoner immobilized defendant by press-
ing the trash can down onto him. Wagoner “held his knees . . . to the
trash can and leaned back, so that way if [defendant] did start swing-
ing [the knife], he wouldn’t get a good swing at me. And I yelled at
[Deberry] to call 9-1-1.”
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Upon arriving at the crime scene, Forsyth County sheriff’s deputy
Priscilla A. Trentham told defendant to drop the knife numerous
times without effect. She then tried to make defendant release the
knife by using pepper spray multiple times and by hitting his hand
with a metal baton. Defendant did not drop the knife until Officer
Michael McDonald of the Winston-Salem police arrived and inter-
vened, a few minutes after the sheriff’s deputy had arrived. The entire
incident was recorded by the store’s surveillance camera, and the
recording was introduced into evidence at defendant’s trial and
shown to the jury while Officer McDonald provided commentary.

On 22 August 2005, defendant was indicted on one count of
attempted robbery with a dangerous weapon and on the aggravating
factor that he was on probation or parole at the time the offense was
committed. In a superceding indictment filed 12 September 2005,
defendant was also charged with assault on a government officer.
Following a trial by jury, defendant was found guilty of attempted
robbery with a dangerous weapon and assault on an officer. For the
attempted robbery conviction, defendant was sentenced to term of
imprisonment of 103 to 133 months. For the assault conviction,
defendant was sentenced to 75 days imprisonment.

On 16 May 2006, this Court granted defendant’s petition for writ
of certiorari, thereby enabling us to review defendant’s conviction.

Defendant’s sole argument on appeal is that the trial court erred
in submitting the charge of attempted robbery with a dangerous
weapon to the jury, based upon an insufficiency of the evidence to
support the charge. Specifically, defendant contends there was no
evidence showing defendant’s intent to commit a robbery, nor was
there evidence showing an overt act in furtherance of such intent.

“In ruling on a defendant’s motion to dismiss, the trial court must
determine whether the State has presented substantial evidence (1)
of each essential element of the offense and (2) of the defendant’s
being the perpetrator.” State v. Boyd, 177 N.C. App. 165, 175, 628
S.E.2d 796, 804 (2006). “ ‘Substantial evidence is such relevant evi-
dence as a reasonable mind might accept as adequate to support a
conclusion.”” Id. (quoting State v. Matias, 354 N.C. 549, 552, 556
S.E.2d 269, 270 (2001)). “When considering a motion to dismiss, the
trial court must view all of the evidence presented ‘in the light most
favorable to the State, giving the State the benefit of every reasonable
inference and resolving any contradictions in its favor.” ” Id. (quoting
State v. Rose, 339 N.C. 172, 192, 451 S.E.2d 211, 223 (1994), cert.
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denied, 515 U.S. 1135, 132 L. Ed. 2d 818 (1995)). “[H]Jowever, if the evi-
dence ‘is sufficient only to raise a suspicion or conjecture as to either
the commission of the offense or the identity of the defendant as the
perpetrator, the motion to dismiss must be allowed[.]'” State v.
Grooms, 353 N.C. 50, 79, 540 S.E.2d 713, 731 (2000), cert. denied, 534
U.S. 838, 151 L. Ed. 2d 54 (2001) (citation omitted).

Contradictions and discrepancies in the testimony or evidence
are for the jury to resolve and will not warrant dismissal. State v.
King, 343 N.C. 29, 36, 468 S.E.2d 232, 237 (1996). Determinations of
the credibility of witnesses are issues for the jury to resolve, and they
do not fall within the role of the trial court or the appellate courts. See
State v. Hyatt, 355 N.C. 642, 666, 566 S.E.2d 61, 77 (2002) (“[I]t is the
province of the jury, not the court, to assess and determine witness
credibility.”), cert. denied, 537 U.S. 1133, 154 L. Ed. 2d 823 (2003).
When a trial court is considering a defendant’s motion to dismiss
based upon an insufficiency of the evidence presented, the trial court
“is concerned only with the sufficiency of the evidence to carry the
case to the jury and not with its weight.” State v. Powell, 299 N.C. 95,
99, 261 S.E.2d 114, 117 (1980).

“The essential elements of attempted armed robbery, as set forth
in G.S. sec. 14-87(a), are: (1) the unlawful attempted taking of per-
sonal property from another; (2) the possession, use or threatened
use of a firearm or other dangerous weapon, implement or means;
and (3) danger or threat to the life of the victim.” State v. Rowland,
89 N.C. App. 372, 376, 366 S.E.2d 550, 552 (1988). The offense of
attempted armed robbery is completed once a person, with the requi-
site intent to deprive another of property, commits an overt act cal-
culated to achieve that end. State v. Miller, 344 N.C. 658, 667, 477
S.E.2d 915, 921 (1996). To constitute an overt act, an act “need not
be the last proximate act to the consummation of the offense . . ..”
Id. at 668, 477 S.E.2d at 921 (quotation omitted). However, the act
must go beyond mere preparation but fall short of the completed
offense. State v. Squires, 357 N.C. 529, 535, 591 S.E.2d 837,
841 (2003), cert. denied, 541 U.S. 1088, 159 L. Ed. 2d 252 (2004).
“ ‘Intent is an attitude or emotion of the mind and is seldom, if ever,
susceptible of proof by direct evidence[;] it must ordinarily be proven
by circumstantial evidence, i.e., by facts and circumstances from
which it may be inferred.” ” State v. Mangum, 158 N.C. App. 187, 192,
580 S.E.2d 750, 754 (quoting State v. Banks, 295 N.C. 399, 412
245 S.E.2d 743, 752 (1978)), disc. review denied, 357 N.C. 510, 588
S.E.2d 378 (2003).
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Defendant contends the evidence fails to show that at the time of
the incident he had the intent to commit robbery, and that there was
no evidence of any overt act done in furtherance of an intent to com-
mit a robbery. At trial, defendant testified that upon smoking the
crack cocaine in the bathroom, he became very nervous and para-
noid, and felt as though something was chasing him. He stated that
upon exiting the bathroom, he was afraid to go out of the store, and
he went towards Deberry because he knew Deberry. Defendant testi-
fied that he had the knife with him for protection, due to the fact that
some of the places he goes to get high often are unsafe. He told the
jury that when he ran behind the store’s counter, he did so because he
was trying to get away from whatever was chasing him, and not
because he was trying to attack the cashiers or take anything.
Defendant argues that the evidence showed nothing more than the
crazed conduct of a drug addicted man, and that according to the evi-
dence, defendant merely ran around the store with a knife in his hand
and simply fell behind the counter.

As noted, the trial court’s role in ruling on a motion to dismiss
based upon an insufficiency of the evidence is to determine the suffi-
ciency of the evidence to carry the case to the jury, and not to deter-
mine the evidence’s weight or the credibility of any witnesses. Powell,
299 N.C. at 99, 261 S.E.2d at 117; Hyatt, 355 N.C. at 666, 566 S.E.2d at
77. At trial, the evidence showed that defendant was familiar with the
convenience store and its layout, and that the cashiers knew defend-
ant as a previous customer. On 2 July 2005, defendant entered the
store and proceeded to go into the bathroom and smoke crack
cocaine. When defendant came out of the bathroom, he held a steak
knife in his hand, and immediately walked towards the counter at the
front of the store where two cash registers were located. Defendant
then went into the area behind the counter and charged at one of the
clerks, placing himself in close proximity to the store’s two cash reg-
isters. At the same time defendant stepped behind the counter, he
held the knife in front of him and moved it in a slicing motion in the
direction of the two store clerks, with the serrated edge of the knife
facing the clerks. Deberry testified that he was afraid that defendant
was going to stab him.

Based upon the evidence presented at trial, we hold there was
sufficient evidence for the charge of attempted armed robbery to be
submitted to the jury. Defendant’s actions constitute sufficient evi-
dence that a reasonable mind might conclude defendant had the
intent to commit robbery and that he did an overt act in furtherance



IN THE COURT OF APPEALS 161

STATE v. LEGINS
[184 N.C. App. 156 (2007)]

of this intent. The evidence was sufficient to survive defendant’s
motion to dismiss, and it was then properly left to the jury to weigh
the credibility of defendant and the evidence presented. Defendant’s
assignment of error is therefore overruled.

No error.
Judge McGEE concurs.
Judge LEVINSON dissents in a separate opinion.

LEVINSON, Judge dissenting.

Because the trial court erred by denying defendant’s motion to
dismiss the charge of attempted robbery with a dangerous weapon, I
respectfully dissent. Even considered in the light most favorable to
the State, there is insufficient evidence in the record that defendant’s
purpose was to rob or take the property of another.

“‘An attempted robbery with a dangerous weapon occurs when a
person, with the specific intent to unlawfully deprive another of per-
sonal property by endangering or threatening his life with a danger-
ous weapon, does some overt act calculated to bring about this
result.’ ” State v. Gillis, 158 N.C. App. 48, 56, 580 S.E.2d 32, 38 (2003)
(quoting State v. Allison, 319 N.C. 92, 96, 352 S.E.2d 420, 423 (1987))
(citations omitted). To sustain a charge of attempted armed robbery,
“there must be evidence of an intent to rob the victim.” State v.
Miller, 344 N.C. 658, 668, 477 S.E.2d 915, 921 (1966); see also State v.
McDowell, 329 N.C. 363, 407 S.E.2d 200 (1991) (display of weapon
without other indicias of intent to rob held insufficient to show
attempt to rob where belongings of victim left undisturbed).
“ ‘Evidence is not substantial if it arouses only a suspicion about the
fact to be proved, even if the suspicion is strong.” ” McDowell, 329
N.C. at 389, 407 S.E.2d at 215 (quoting State v. Reese, 319 N.C. 110,
139, 353 S.E.2d 352, 368 (1987)).

Here, defendant possessed a weapon and assaulted the store-
keeper. That this event occurred in a convenience store that sells
goods to others, and that defendant negotiated the counter where the
cash register was located in a quest to attack the storekeeper and
therefore placed himself in “close proximity to the store’s two cash
registers” as the majority observes, are insufficient circumstances to
constitute substantial evidence that defendant had the requisite spe-
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cific intent to perpetrate a robbery. Defendant neither stated anything
related to an intent to rob, nor committed any overt acts here other
than (1) entering a store; (2) digesting cocaine; and (3) attacking an
individual who stood on the side of the counter reserved for employ-
ees. Compare, e.g., State v. Ball, 344 N.C. 290, 474 S.E.2d 345 (1996)
(accused assaults victim with knife and states, “give me your
money”); State v. Davis, 340 N.C. 1, 455 S.E.2d 627 (1995) (defendant
pulls weapon on cashier during third visit into shop near closing time
and states, “[d]on’t even try it”). Were the evidence here sufficient to
show an attempted armed robbery, virtually any assault on an indi-
vidual who is associated or employed by an establishment that occurs
at or near something of value might be sufficient to survive a motion
to dismiss. This is not the law of North Carolina.

Because the evidence, at best, raises only a suspicion that de-
fendant possessed the requisite intent to rob, the trial court erred
by failing to dismiss the attempted robbery with a dangerous weap-
on charge.

PHILLIP OXENDINE, PLAINTIFF-APPELLEE v. TWL, INC., DEFENDANT-APPELLEE, AND
CANAL INSURANCE COMPANY, DEFENDANT-APPELLANT

No. COA06-1397
(Filed 19 June 2007)

Workers’ Compensation— cancellation of policy—notice

The Industrial Commission did not err in a workers’ compen-
sation case by holding that cancellation of the pertinent workers’
compensation policy was required under N.C.G.S. § 58-36-105
even though defendant insurance company contends the insur-
ance contract was void ab initio based on alleged misrepresenta-
tions defendant employer made in its application, and thus the
insurance contract was in effect at the time of the compensable
injury as a matter of law, because: (1) N.C.G.S. § 58-3-10 is a more
general statute, and N.C.G.S. § 58-36-105 specifically applies to
workers’ compensation insurance; (2) N.C.G.S. § 58-36-105 con-
templates the very sort of material misrepresentation or non-
disclosure of a material fact in obtaining the policy that de-
fendant insurance company alleges in this case; (3) defendant
insurance company failed to send its purported notice of cancel-
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lation via registered or certified mail as required by N.C.G.S.
§ 58-36-105; and (4) the bald assertion of “underwriting reasons”
does not constitute a precise reason for cancellation as required
by the statute.

Appeal by defendant Canal Insurance Company from opinion and
award entered 27 June 2006 by Chairman Buck Lattimore of the Full
North Carolina Industrial Commission. Heard in the Court of Appeals
9 May 2007.

Van Camp, Meacham & Newman, PLLC, by Thomas M. Van
Camp, for plaintiff-appellee.

Hester, Grady, and Hester, PL.L.C., by H. Clifton Hester, for
defendant-appellee.

McAngus, Goudelock & Courie, PLLC, by Trula R. Mitchell, for
defendant-appellant.

ELMORE, Judge.

The present appeal stems from the workers’ compensation insur-
ance contract between TWL, Inc. (TWL) and Canal Insurance
Company (Canal). Canal and TWL entered into an insurance contract
in March, 2002; the policy’s effective dates were 20 March 2002
through 20 March 2003. On 18 September 2002, Canal prepared a
“Notice of Cancellation of Insurance.” The notice stated that TWLs
policy would be cancelled, effective 7 December 2002, for “under-
writing reasons.” On 25 November 2002, Patty Watts, who worked for
Canal’'s managing agent, Golden Isle Underwriting, Inc. (Golden),
sent TWL a letter thanking TWL for its recent payment and stating
that TWLs policy would be cancelled 7 December 2002 due to “under-
writing reasons.” TWL had paid its premiums through 7 December
2002. All parties agree that the notice of cancellation was sent via reg-
ular mail, and that the reason given for the purported cancellation
was “underwriting reasons.”

On 31 January 2003, Phillip Oxendine (plaintiff) was involved in a
car accident. At that time, plaintiff worked for TWL; the accident
arose out of his employment with the company. Plaintiff suffered seri-
ous injuries and incurred medical expenses in excess of $200,000.00.
All parties agree that plaintiff’s injury was compensable. However, as
a result of the dispute as to insurance coverage, plaintiff’s payments
were significantly delayed. Accordingly, plaintiff filed a motion to join
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Canal as a party on 20 April 2004, which Chief Deputy Commissioner
Stephen T. Gheen granted in an order filed 28 April 2004.

On 27 June 2006, Chairman Buck Lattimore, on behalf of the Full
Commission, filed an opinion and award affirming Deputy Com-
missioner George R. Hall, III's 22 August 2005 opinion and award.!
Canal appealed.

On appeal, Canal argues that TWL made material misrepresenta-
tions in its application to Canal for insurance, and that those material
misrepresentations prevent recovery under the insurance contract
under N.C. Gen. Stat. § 58-3-10 and related case law. See, e.g., Bell v.
Nationwide Ins. Co., 146 N.C. App. 725, 726, 554 S.E.2d 399, 401
(2001) (noting, “It is a basic principle of insurance law that the
insurer may avoid his obligation under the insurance contract by a
showing that the insured made representations in his application that
were material and false.”) (quotations and citations omitted).
Accordingly, argues Canal, the Full Commission erred in holding
that cancellation of the policy was required pursuant to N.C. Gen.
Stat. § 58-36-105. Canal’s argument is without merit.

Our standard of review for cases originating in the Industrial
Commission is well established:

Our review of the Commission’s opinion and award is limited to
determining whether competent evidence of record supports the
findings of fact and whether the findings of fact, in turn, support
the conclusions of law. If there is any competent evidence sup-
porting the Commission’s findings of fact, those findings will not
be disturbed on appeal despite evidence to the contrary.
However, the Commission’s conclusions of law are reviewed
de novo.

Rose v. City of Rocky Mount, 180 N.C. App. 392, 395, 637 S.E.2d 251,
254 (2006) (internal quotations, alterations, and citations omitted). “A
question of statutory interpretation is ultimately a question of law for
the courts.” Brown v. Flowe, 349 N.C. 520, 523, 507 S.E.2d 894, 896
(1998) (citation omitted). We therefore review this issue, which is
controlled by statute, de novo.

The crux of Canal’s argument is that the insurance contract at
issue was void ab initio due to alleged misrepresentations TWL made
in its application for insurance. Because the contract was never valid

1. The earlier opinion and award does not appear to be a part of the record
on appeal.
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to begin with, argues Canal, the requirements for cancellation found
in N.C. Gen. Stat. § 568-36-105 do not apply. Instead, Canal would have
this Court apply N.C. Gen. Stat. § 58-3-10 and hold that no contract
was ever formed. We hold that N.C. Gen. Stat. § 568-36-105 does apply;
a workers’ compensation insurance contract will therefore never be
void ab initio, but must be cancelled in the manner prescribed by
N.C. Gen. Stat. § 58-36-105.

N.C. Gen. Stat. § 58-3-10 reads: “All statements or descriptions in
any application for a policy of insurance, or in the policy itself, shall
be deemed representations and not warranties, and a representation,
unless material or fraudulent, will not prevent a recovery on the pol-
icy.” N.C. Gen. Stat. § 58-3-10 (2005).

N.C. Gen. Stat. § 58-36-105 is titled “Certain workers’ compen-
sation insurance policy cancellations prohibited.” N.C. Gen. Stat.
§ 58-36-105 (2005). It reads, in pertinent part:

(a) No policy of workers’ compensation insurance . . . shall be
cancelled by the insurer before the expiration of the term or
anniversary date stated in the policy and without the prior writ-
ten consent of the insured, except for any one of the follow-
ing reasons:

skeksk

(2) An act or omission by the insured or the insured’s repre-
sentative that constitutes material misrepresentation or non-
disclosure of a material fact in obtaining the policy, continuing
the policy, or presenting a claim under the policy.

N.C. Gen. Stat. § 58-36-105 (2005).
It is a general rule of statutory construction that

[w]here one of two statutes might apply to the same situation, the
statute which deals more directly and specifically with the situa-
tion controls over the statute of more general applicability. When
two statutes apparently overlap, it is well established that the
statute special and particular shall control over the statute gen-
eral in nature . . . unless it clearly appears that the legislature
intended the general statute to control.

Fowler v. Valencourt, 334 N.C. 345, 349, 435 S.E.2d 530, 532-33 (1993)
(quoting Trustees of Rowan Tech. v. Hammond Assoc., 313 N.C.
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230, 238, 328 S.E.2d 274, 279 (1985)) (internal quotations and cita-
tions omitted).

In this case, § 58-3-10 is the more general statute, applying to “any
application for a policy of insurance.” N.C. Gen. Stat. § 58-3-10 (2005).
In contrast, § 58-36-105 applies specifically to workers’ compensation
insurance. As § 58-36-105 contemplates the very sort of “material mis-
representation or nondisclosure of a material fact in obtaining the
policy” that Canal alleges in this case, it clearly governs our review of
the matter. N.C. Gen. Stat. § 58-36-105(a)(2) (2005).

Having established that N.C. Gen. Stat. § 58-36-105 applies, we
must consider whether Canal’s attempted cancellation of the policy
was effective. N.C. Gen. Stat. § 58-36-105 provides in pertinent part:

(b) Any cancellation permitted by subsection (a) of this section is
not effective unless written notice of cancellation has been
given by registered or certified mail, return receipt re-
quested, to the insured not less than 15 days before the proposed
effective date of cancellation. . . . The notice shall state the
precise reason for cancellation. Whenever notice of intention
to cancel is required to be given by registered or certified mail,
no cancellation by the insurer shall be effective unless and
until such method is employed and completed.

N.C. Gen. Stat. § 58-36-105(b) (2005) (emphasis added).

It is uncontested that Canal failed to send its purported notice of
cancellation via registered or certified mail. Despite this, Canal
argues that “[t]he legislative intent of N.C. Gen. Stat. § 58-36-105 was
fulfilled” by TWLs actual receipt of the notice more than fifteen days
prior to cancellation.

As plaintiff points out in his brief, “If the North Carolina
Legislature intended to forego the requirement of service by regis-
tered or certified mail, it would not have provided language in the
statute which specifically states that a cancellation is not effective
until service by certified or registered mail is ‘employed and com-
pleted.” ” “[A] statute must be considered as a whole and construed,
if possible, so that none of its provisions shall be rendered useless or
redundant. It is presumed that the legislature intended each portion
to be given full effect and did not intend any provision to be mere sur-
plusage.” R.J. Reynolds Tobacco Co. v. N.C. Dep’t of Env’t & Natural
Res., 148 N.C. App. 610, 616, 560 S.E.2d 163, 168 (2002) (quoting
Buzilders, Inc. v. City of Winston-Salem, 302 N.C. 550, 556, 276 S.E.2d
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443, 447 (1981)) (internal quotations and citations omitted) (alter-
ation in original). Canal’s argument regarding substantial compliance
therefore must fail.

Moreover, even if this Court were to agree on that issue, we could
not hold that the bald assertion of “underwriting reasons” constitutes
a “precise reason for cancellation.”? No court has interpreted the
meaning of “precise reason.” As our Supreme Court recently stated,
however, “When the language of a statute is clear and without ambi-
guity, it is the duty of this Court to give effect to the plain meaning of
the statute, and judicial construction of legislative intent is not
required.” Patronelli v. Patronellt, 360 N.C. 628, 631, 636 S.E.2d 559,
561 (2006) (quoting Diaz v. Div. of Soc. Servs., 360 N.C. 384, 387, 628
S.E.2d 1, 3 (2006)). The term “precise” is defined as “[c]learly
expressed or delineated; definite,” or “[e]xact, as in performance or
amount; accurate or correct . . . .” The Am. Heritage Coll. Dictionary
1076 (3rd ed. 1997). We think it clear that a vague assertion of “under-
writing reasons” fails to meet that standard. Furthermore, we observe
that our legislature demands, “[i]n the event of an adverse underwrit-
ing decision,” that an insurance company “provide[] the applicant,
policyholder, or individual proposed for coverage with the specific
reason or reasons for the adverse underwriting decision . . .” N.C.
Gen. Stat. § 58-39-556 (2005) (emphasis added). As noted, we “pre-
sume(] that the legislature intended each portion [of a statute] to be
given full effect and did not intend any provision to be mere sur-
plusage.” R.J. Reynolds Tobacco Co., 148 N.C. App. at 616, 560 S.E.2d
at 168. If the legislature believed that the phrase “underwriting rea-
sons” was precise, it is unlikely that it would have included a require-
ment that insurance companies provide “specific reason or reasons”
for adverse underwriting decisions. Accordingly, Canal’s purported
notice of cancellation stumbles over another statutory hurdle.

Canal concedes that it failed to follow the procedure outlined by
N.C. Gen. Stat. § 58-36-105. Accordingly, the insurance contract was
in effect at the time of the compensable injury as a matter of law.
Canal’s remaining arguments on appeal are therefore irrelevant, and
the Full Commission’s opinion and award are affirmed.

2. We note that Canal’s only treatment of this issue in its brief is a statement that
“[t]he reason for cancellation was noted.” We will not consider unsupported con-
tentions in the absence of legal argument or authority. See, e.g., Animal Legal Def.
Fund v. Woodley, 181 N.C. App. 594, 597, 640 S.E.2d 777, 779 (2007) (“Assignments
of error not set out in the appellant’s brief, or in support of which no reason or
argument is stated or authority cited, will be taken as abandoned.”) (quotations
and citations omitted).
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Affirmed.

Judges HUNTER and GEER concur.

STATE OF NORTH CAROLINA v. JOHN ROBERT CORRIHER

No. COA06-954
(Filed 19 June 2007)

Evidence— expert testimony—retrograde extrapolation evi-
dence—novel scientific theory

The trial court did not abuse its discretion in a driving while
impaired case by allowing the State’s expert to offer testimony
regarding retrograde extrapolation evidence to explain the novel
scientific theory that a blood sample exposed to heat over 12
days might register a lower blood alcohol concentration than it
would have at the time it was drawn, because: (1) defendant con-
cedes that retrograde extrapolation evidence has been allowed in
North Carolina in a line of cases dating back to 1985; (2) the wit-
ness was an expert in the field of retrograde extrapolation with
respect to blood alcohol levels and has previously been recog-
nized by the Court of Appeals as such; (3) there was sufficient
indicia of reliability to allow the jury to consider the testimony in
light of the expert’s methods, background, and submission of his
study for peer review; and (4) the lack of supporting data from
similar tests and published peer review goes to the weight the
Jjury might afford such evidence and not its admissibility.

Appeal by defendant from judgment entered 1 March 2006 by
Judge W. David Lee in Rowan County Superior Court. Heard in the
Court of Appeals 8 March 2007.

Attorney General Roy Cooper, by Special Counsel Isaac T.
Avery, 111, for the State.

Hall & Hall Attorneys at Law, P.C., by Douglas L. Hall, for
defendant-appellant.
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CALABRIA, Judge.

John Robert Corriher (“defendant”) appeals from a judgment
entered upon a jury verdict finding him guilty of driving while
impaired (“DWI”). We find no error.

At trial, Timothy Crews (“Officer Crews”), an officer with the
Salisbury Police Department, testified that on 13 June 2004 he
observed a motorcycle traveling in his direction. Officer Crews no-
ticed the motorcycle was exceeding the speed limit and initiated his
lights and siren. The driver did not stop, but instead increased his
speed. Officer Crews stated that the motorcycle reached a speed of
approximately 100 miles per hour during the chase. Officer Crews
summoned additional officers who joined him in his pursuit of
defendant. The officers chased defendant onto the property of
Richard Stoner (“Stoner”), where defendant crashed through Stoner’s
fence before he was tackled and subdued by Officer Crews.

Defendant complained that his shoulder was injured, causing
the officers to take him to the emergency room. Officer Crews
testified that defendant had a strong odor of alcohol and red, glassy
eyes. Based on defendant’s demeanor, as well as the odor of alco-
hol and his red, glassy eyes, Officer Crews formed the belief that
defendant was impaired. He read defendant his constitutional and
statutory rights, and defendant signed a form consenting to a
blood test. The blood test showed a blood alcohol level of .06 and
the presence of cocaine.

Paul Glover (“Glover”), a research scientist and training spec-
ialist with the North Carolina Department of Health and Human
Services, testified that the blood sample’s alcohol concentration
had likely eroded from lack of refrigeration. Specifically, the sample
had never been refrigerated, but instead it was left in a patrol car.
Glover based his testimony on a test he conducted with respect to
alcohol concentration rates in refrigerated and unrefrigerated blood
samples in which unrefrigerated samples showed a decrease in alco-
hol concentration.

The jury convicted defendant of DWI and felony speeding to
elude arrest. Judge W. David Lee entered judgment on those verdicts,
sentencing defendant to a minimum of 12 months and a maximum of
12 months in the North Carolina Department of Correction for DWI
and a minimum of 7 and a maximum of 9 months for felony speeding
to elude arrest. From the DWI judgment, defendant appeals.
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On appeal, defendant argues the trial court erred by allowing the
State’s expert to offer testimony regarding retrograde extrapolation
evidence. Defendant concedes that retrograde extrapolation evi-
dence has been allowed in North Carolina in a line of cases dating
back to 1985. State v. Taylor, 165 N.C. App. 750, 600 S.E.2d 483
(2004); State v. Catoe, 78 N.C. App. 167, 336 S.E.2d 691 (1985).
However, he argues that the instant case can be distinguished from
prior cases.

Typically, retrograde extrapolation evidence has been admitted
to explain why a defendant’s blood alcohol level might be lower
upon testing than it was during his driving because the human body
metabolizes alcohol at a rate of .0165 percent per hour. Here, retro-
grade extrapolation evidence was admitted to explain that a blood
sample exposed to heat over 12 days might register a lower blood
alcohol concentration than it would have at the time it was drawn.
This issue thus presents a case of first impression in North Carolina
evidentiary law.

“[T]rial courts are afforded ‘wide latitude of discretion when
making a determination about the admissibility of expert testi-
mony.” ” Howerton v. Arat Helmet, Ltd., 358 N.C. 440, 458, 597 S.E.2d
674, 686 (2004) (quoting State v. Bullard, 312 N.C. 129, 140, 322
S.E.2d 370, 376 (1984)). “Given such latitude, it follows that a trial
court’s ruling on the qualifications of an expert or the admissibility of
an expert’s opinion will not be reversed on appeal absent a showing
of abuse of discretion.” Howerton, 358 N.C. at 458, 597 S.E.2d at 686.
North Carolina General Statute 8C-1, Rule 702 (2005) states in rele-
vant part:

If scientific, technical or other specialized knowledge will assist
the trier of fact to understand the evidence or to determine a fact
in issue, a witness qualified as an expert by knowledge, skill,
experience, training, or education, may testify thereto in the form
of an opinion.

Id.

In evaluating the admissibility of expert testimony, North
Carolina uses the three-step analysis announced in State v. Goode,
341 N.C. 513, 461 S.E.2d 631 (1995). The inquiries are: 1) whether the
expert’s proffered method of proof is sufficiently reliable as an area
for expert testimony, id., 341 N.C. at 527-29, 461 S.E.2d at 639-41;
2) whether the witness testifying at trial is qualified as an expert in
that area of testimony, id., 341 N.C. at 529, 641 S.E.2d at 640; and 3)
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whether the expert’s testimony is relevant. Id., 341 N.C. at 529, 461
S.E.2d at 641.

In the instant case, it is clear that Glover is an expert in the field
of retrograde extrapolation with respect to blood alcohol levels, and
has previously been recognized as such by this Court. See State v.
Teate, 180 N.C. App. 601, 638 S.E.2d 29 (2006); State v. Taylor, 165
N.C. App. 750, 600 S.E.2d 483 (2004). Likewise, it is clear that his tes-
timony is relevant. Evidence is relevant if it “has any logical tendency
however slight to prove the fact at issue in the case.” State v. Bullard,
312 N.C. 129, 154, 322 S.E.2d 370, 384 (1984). The issue is whether the
trial court abused its discretion by determining that the expert testi-
mony presented was reliable.

In the instant case, we are presented with the issue of whether
retrograde extrapolation evidence may be used to explain a decrease
in the level of alcohol concentration in a blood sample left unrefrig-
erated. This requires us to apply the rules regarding the admission of
novel scientific theories.

Where . . . the trial court is without precedential guidance or
faced with novel scientific theories, unestablished techniques,
or compelling new perspectives on otherwise settled theories or
techniques, a different approach is required. Here, the trial court
should generally focus on the following nonexclusive “indices of
reliability” to determine whether the expert’s proffered scientific
or technical method of proof is sufficiently reliable: “the expert’s
use of established techniques, the expert’s professional back-
ground in the field, the use of visual aids before the jury so that
the jury is not asked ‘to sacrifice its independence by accepting
[the] scientific hypotheses on faith,” and independent research
conducted by the expert.”

Howerton, 358 N.C. at 460, 597 S.E.2d at 687 (citations omitted).

In the present case, Glover testified on voir dire that he had con-
ducted a test in which blood was drawn from individuals after they
had consumed alcohol and then evaluated after being stored for 78
days without being refrigerated. He stated the test was conducted
using accepted procedures and methodology and its results were
published to the scientific community in newsletters and presented at
scientific conferences. Glover, as a research scientist and training
specialist with the North Carolina Department of Health and Human
Services, undoubtedly has a strong background in this field and has
testified often in the courts of this state.
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On voir dire, Glover stated that the alcohol content was reduced
by approximately 10 percent after the first 72 hours, and was then
reduced by an additional one or two percent over the next 75 days.
Glover noted that refrigerated samples of the same blood did not
show a decreased alcohol concentration. Glover further stated that
his study had been presented at peer conferences and the results pub-
lished in “half a dozen different newsletters.”

[R]eliability is . . . a preliminary, foundational inquiry into the
basic methodological adequacy of an area of expert testimony.
This assessment does not, however, go so far as to require the
expert’s testimony to be proven conclusively reliable or indis-
putably valid before it can be admitted into evidence. In this
regard, we emphasize the fundamental distinction between the
admissibility of evidence and its weight, the latter of which is a
matter traditionally reserved for the jury.

Howerton, 358 N.C. at 460, 597 S.E.2d at 687. Our review of the case
law makes it clear that North Carolina allows expert testimony more
liberally than many other jurisdictions. “[W]e do not adhere exclu-
sively to the formula, enunciated in Frye v. United States, 293 F. 1013
(D.C. Cir. 1923), and followed in many jurisdictions, that the method
of proof ‘must be sufficiently established to have gained general
acceptance in the particular field in which it belongs.”” State v.
Pennington, 327 N.C. 89, 98, 393 S.E.2d 847, 852 (1990).

In light of Glover’s methods, background, and submission of his
study for peer review, we determine the trial court did not err by con-
cluding there was sufficient indicia of reliability to admit evidence of
the study. We note that Glover’s explanation of the test and its sub-
mission for peer review is not for the purpose of establishing the test
or that the test results are conclusively valid; rather it provides suffi-
cient reliability to allow a jury to consider the testimony. The lack of
supporting data from similar tests and published peer review goes to
the weight the jury might afford such evidence, not its admissibility.
“[V]igorous cross-examination, presentation of contrary evidence,
and careful instruction on the burden of proof are the traditional and
appropriate means of attacking shaky but admissible evidence.”
Howerton, 368 N.C. 461, 597 S.E.2d at 688 (quoting Daubert v. Merrell
Dow Pharms., 509 U.S. 579, 596 (1993).

Accordingly, we determine the trial court did not abuse its dis-
cretion by allowing Glover to testify that a blood sample’s alcohol
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content may be degraded while stored unrefrigerated in a police car
for 12 days.

No error.

Judges MCGEE and STEPHENS concur.

IN THE MATTER OF THE WILL OF ALICE WEAVER TURNER, DECEASED

No. COA06-1105
(Filed 19 June 2007)

Wills— caveat—check from attorney’s trust account for bond

The trial court erred by granting propounder’s motion to dis-
miss a caveat filed by caveator to the pertinent will based on the
use of a check drawn on an attorney’s trust account to satisfy the
bond requirement under N.C.G.S. § 31-33, because: (1) a personal
check drawn on an attorney’s trust account constitutes money or
bond for the purposes of N.C.G.S. § 31-33; (2) the check was
drawn on an in-state account; (3) the check was not simply held,
but was cashed in the normal course of business within a few
days of its being presented; and (4) the check was not a personal
check but rather drawn on an attorney’s trust account, which is
subject to additional regulations entirely separate from those pro-
mulgated by financial institutions thus providing sufficient indi-
cia of reliability.

Appeal by caveator from an order entered 25 May 2006 by Judge
Zoro J. Guice, Jr. in Haywood County Superior Court. Heard in the
Court of Appeals 21 March 2007.

J. E. Thornton, PA., by Jack E. Thornton, Jr., for caveator-
appellant Baptist Children’s Homes of North Carolina, Inc.

Smith Moore LLP, by Sidney S. Eagles, Jv., James G. Exum,
Jr. and Allison O. Van Laningham; Law Offices of E.K.
Movrley, PLLC, by E.K. Morley, for propounder-appellee Marsha
Case-Young.
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HUNTER, Judge.

Caveator-appellant Baptist Children’s Homes of North Carolina,
Inc. (“caveator”), appeals from a superior court order granting a
motion by propounder-appellee Marsha Case-Young (“propounder”)
to dismiss the caveat filed by caveator to the will of Alice Weaver
Turner (“Turner”). After careful review, we reverse.

Turner died on 25 July 2002, and on 29 July 2002 a last will and
testament dated 4 October 2000 (“2000 will”) was accepted for pro-
bate by the clerk of court in Haywood County. Also on 29 July 2002,
Letters Testamentary were issued to propounder, named as executrix
and sole beneficiary under the will. The 2000 will revoked all former
wills, including one Turner had executed on 9 February 1999 leaving
property to a variety of beneficiaries, including propounder.

On Thursday, 28 July 2005, just inside the three-year statute of
limitations deadline, caveator filed a Caveat to the 2000 will accepted
for probate. Because N.C. Gen. Stat. § 31-33 (2005) requires a $200.00
bond to be filed with a Caveat, on the same day caveator submitted
to the clerk of court a $200.00 check drawn on the trust account of a
local law firm. Three business days later, on Tuesday, 2 August 2005,
the clerk deposited the check, which was accepted by the bank.

Caveator served propounder with a copy of the Caveat on 28
November 2005. On 20 December 2005, propounder moved to dismiss
the Caveat pursuant to Rules 12(b) and 41(a) of the North Carolina
Rules of Civil Procedure; that motion was granted on 23 May 2006,
and caveator appeals.

N.C. Gen. Stat. § 31-33 (2005) states in pertinent part:

When a caveator shall have given bond with surety approved
by the clerk, in the sum of two hundred dollars ($200.00), payable
to the propounder of the will, . . . or when a caveator shall have
deposited money or given a mortgage in lieu of such bond . . ., the
clerk shall transfer the cause to the superior court for trial.

Resolution of this appeal turns on whether a personal check drawn
on an attorney’s trust account constitutes either “money” or “bond”
for the purposes of this statute. If it can be considered neither,
caveator failed to meet the statutory requirements for filing a Caveat
within the three-year statute of limitations period.

Both parties agree that the sole case on point in our state
jurisprudence is In re Will of Winborne, 231 N.C. 463, 57 S.E.2d 795
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(1950), which concerns precisely the same statute and deposit re-
quirement. In Winborne, the caveators submitted a check drawn on
an out-of-state bank that was simply held by the clerk of court rather
than cashed. The Court held that “[a] check deposited with the clerk
is not a bond, and it does not constitute cash deposited in lieu of bond
within the meaning of the statute.” Id. at 465, 57 S.E.2d at 797. The
Court opined that:

A check is nothing more than a bill of exchange drawn on
a bank, . . . and it does not operate as an assignment of any
part of the funds to the credit of a drawer with the bank until it is
presented to and accepted by the bank on which it is drawn. . . .
The drawer is at all times, prior to acceptance by the bank, at lib-
erty to stop payment or to withdraw his funds from the bank.
Thus the check secures no one.

Id. at 465, 57 S.E.2d at 797-98 (emphasis added).

The case and statutes relied on and the facts emphasized by the
Court in Winborne make evident the Court’s primary concern: The
check at issue lacked indicia of security and reliability. First, the
Court noted, both the bank on which the check was drawn and the
caveator’'s home were located in another state, meaning that the
caveator could have stopped payment on the check and retreated to
his home state, leaving the propounders without recourse; in addi-
tion, the record contained no evidence that the account contained
funds sufficient to cover the check. Id. at 465, 57 S.E.2d at 798. The
Court then cited to a case and two statutes describing a check as
essentially a formalized IOU and stating that the bank against which
it is drawn bears no liability for funds until the check is presented to
and accepted by the bank. See Insurance Co. v. Stadiem, 223 N.C. 49,
52,25 S.E.2d 202, 205 (1943) (“a check of itself does not operate as an
assignment of any part of the funds to the credit of the drawer with
the bank, and the bank is not liable to the holder unless and until it
accepts or certifies the check”).

Caveator argues that the case at hand is distinguishable from
Winborne: Here, the check was drawn on an in-state account; it was
not simply held but was cashed in the normal course of business
within a few days of its being presented; and it was not a personal
check, but rather drawn on an attorney’s trust account. Caveator
argues that these circumstances constitute indicia of reliability that
distinguish the situation here from that in Winborne. We agree.
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The most compelling distinction is the type of account on which
the check was drawn: An attorney’s trust account, not a personal
account. As stated, the Court’s concern in Winborne was that the
caveator’s personal check was unreliable and “secure[d] no one,”
because the Court could easily be deprived of methods for ensuring
that the check was not somehow invalidated. Winborne, 231 N.C. at
465, 57 S.E.2d at 798. Unlike personal checks, checks written on
attorneys’ trust accounts are subject to additional regulations en-
tirely separate from those promulgated by financial institutions: The
ethical rules and enforcement mechanisms of the North Carolina
State Bar. Rule 1.15-2(k) of the Rules of Professional Conduct for
attorneys licensed to practice in North Carolina states: “Every lawyer
maintaining a trust account or fiduciary account at a bank shall file
with the bank a written directive requiring the bank to report to the
executive director of the North Carolina State Bar when an instru-
ment drawn on the account is presented for payment against insuffi-
cient funds.” Rev. R. Prof. Conduct N.C. St. B. 1.15-2(k), 2007 Ann. R.
(N.C.) 717, 781. The Attorney’s Trust Account Handbook produced by
the State Bar handout states: “If a trust account check is dishonored,
the lawyer should immediately ascertain the nature of the problem
and promptly correct it, even if this requires a deposit of the lawyer’s
own funds.” N.C. State Bar Attorney’s Trust Account Handbook at 10
(Rev. 3/2005). When this occurs, if “no adequate explanation is imme-
diately forthcoming [from the attorney to the Bar], a grievance file
will be established and a formal investigation initiated.” Id. These reg-
ulations and enforcement mechanisms give checks written on attor-
neys’ trust accounts an added layer of security that personal checks
do not have.

Because of this security, checks written on attorneys’ trust
accounts have more in common with certified checks than personal
checks, and certified checks are frequently equated by state statute
with cash money. For example, a statute requiring bonds for upset
bids on real property uses the language “a deposit in cash or by cer-
tified check or cashier’s check satisfactory to the clerk[.]” N.C. Gen.
Stat. § 1-339.25(a) (2005). N.C. Gen. Stat. § 25-3-310 (2005) further elu-
cidates the effect of various types of checks on obligations: A certi-
fied check taken for an obligation discharges the obligation to the
same extent as an equivalent amount of cash money; an uncertified
check taken for an obligation suspends the obligation in that amount
until the check is dishonored, paid, or certified. These qualities are
perhaps why clerks of court generally do not accept personal checks,
but do regularly accept checks drawn on attorney trust funds.
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Because the check in this case bore indicia of reliability and an
added layer of security not present in Winborne, including the fact
the trust account check was deposited, negotiated, and paid, and
because state statutes support a classification of an attorney’s trust
account check in this case different from the uncashed out-of-state
personal check in Winborne, we reverse the trial court.

Reversed.

Judges TYSON and JACKSON concur.

IN THE MATTER OF: A.J.H-R. axp K.M.H-R., MINOR CHILDREN

No. COA07-93
(Filed 19 June 2007)

Child Abuse and Neglect— lack of subject matter jurisdic-
tion—improper verification of juvenile petition
The trial court’s adjudication and disposition order in a child
neglect case is vacated based on lack of subject matter jurisdic-
tion, because: (1) the initial juvenile petitions were not prop-
erly signed and verified by the director of DSS as required by
N.C.G.S. § 7B-403(a); and (2) although DSS is correct that
juvenile petitions may be signed and verified by an authorized
representative of the director, the record shows a Child
Protective Services Supervisor completed the petitions on behalf
of the director and not in her own capacity as the director’s
authorized representative.

Appeal by Respondent-Mother from order entered 31 October
2006 by Judge Edgar B. Gregory in Wilkes County District Court.
Heard in the Court of Appeals 14 May 2007.

Paul W. Freeman, Jr., for Petitioner-Appellee Wilkes County
Department of Social Services.

Nelson Mullins Riley & Scarborough LLP, by Reed J. Hollander
and Stephen D. Martin, for Guardian ad Litem.

Robert W. Ewing for Respondent-Appellant.
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STEPHENS, Judge.

Respondent-Mother appeals adjudication and disposition order
as to her son, A.J.H-R., and her daughter, KM.H-R. Because we con-
clude that the trial court did not have subject matter jurisdiction over
the proceedings, we vacate the trial court’s order.

In September of 2006, the Wilkes County Department of Social
Services (DSS) filed separate juvenile petitions alleging that A.J.H-R.
(06 J 150) and K.M.H-R. (06 J 1564) were neglected juveniles. DSS took
nonsecure custody of the minor children the same day that each peti-
tion was filed. After conducting a hearing on the neglect petitions, the
trial court adjudicated the minor children neglected and ordered legal
and physical custody of the minor children placed with DSS.
Respondent-Mother appeals.

The dispositive issue on appeal is whether the trial court lacked
subject matter jurisdiction to enter the adjudication and disposition
order because the initial juvenile petitions were not properly signed
and verified pursuant to N.C. Gen. Stat. § 7B-403(a).

The issue of jurisdiction over the matter may be raised for the
first time on appeal. See In re Z.T.B., 170 N.C. App. 564, 613 S.E.2d
298 (2005) (holding that when defects in a petition raise a question of
the trial court’s subject matter jurisdiction, the issue may properly be
raised for the first time on appeal). Section 7B-200(a) confers on the
trial court exclusive, original jurisdiction “over any case involving a
juvenile who is alleged to be abused, neglected, or dependent.” N.C.
Gen. Stat. § 7B-200(a) (2005). In juvenile proceedings, verified plead-
ings are necessary to invoke the jurisdiction of the court over the sub-
ject matter. In re Triscari Children, 109 N.C. App. 285, 426 S.E.2d
435 (1993). Section 7B-403 specifically provides that “the petition
shall be drawn by the director, verified before an official authorized
to administer oaths, and filed by the clerk, recording the date of fil-
ing.” N.C. Gen. Stat. § 7B-403(a) (2005). Verification requires a peti-
tioner to attest “that the contents of the pleading verified are true to
the knowledge of the person making the verification[.]” N.C. Gen.
Stat. § 1A-1, Rule 11(b) (2005).

Our Supreme Court recently addressed the effect of verification
of a juvenile petition in In re T.R.P., 360 N.C. 588, 636 S.E.2d 787
(2006). The Court noted that “verification of the petition in an abuse,
neglect, or dependency action as required by N.C.G.S. § 7B-403 is a
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vital link in the chain of proceedings carefully designed to protect
children at risk on one hand while avoiding undue interference with
family rights on the other.” Id. at 591, 636 S.E.2d at 791. In interpret-
ing “the integrated nature of the statutes constituting the Juvenile
Codel,]” our Supreme Court held that the trial court could not exer-
cise subject matter jurisdiction over an allegedly neglected juvenile in
a custody review hearing when the juvenile petition initiating the
case was neither signed nor verified as mandated by N.C. Gen. Stat.
§ 7B-403(a), and therefore, the trial court’s review order was void
ab initio. Id. at 593-94, 636 S.E.2d at 791-92.

Here, the petitions were neither signed nor verified by the direc-
tor of DSS. The verification section of the juvenile petition in case
number 06 J 150 shows the “Signature of Petitioner” as: “James D.
Bumgarner by MH” with the “Director” box checked. Similarly, the
verification section in case number 06 J 154 shows the “Signature of
Petitioner” as: “James D. Bumgarner by MHenderson” with the
“Director” box checked. It is apparent from the record that the
alleged signature which appears on the petitions was not in fact the
director’s signature. See N.C. Gen. Stat. § 10B-3(25) (2005) (defining
signature as “the act of personally signing one’s name in ink by
hand”). Rather, the petitions were completed on the director’s behalf,
and he did not personally appear and sign or acknowledge signing his
name before the person who allegedly verified his oaths.1

We are unpersuaded by DSS’s contention that Mary E. Henderson,
a Child Protective Services Supervisor, signed the petitions as an
authorized representative of the director. Although DSS is correct
that juvenile petitions may be signed and verified by an authorized
representative of the director, see In re T.R.P., 173 N.C. App. 541, 619
S.E.2d 525 (2005), aff’d, 360 N.C. 588, 636 S.E.2d 787 (2006), that is
not the case here. Instead, the record shows that “MH” and
“MHenderson” completed the petitions on behalf of the director, not
in her own capacity as the director’s authorized representative.
Further, we do not construe “MH” and “MHenderson” as signatures
within the meaning of section 10B-3(25). Finally, the petitions do not
indicate that they were signed by an authorized representative of the

1. The petitions demonstrate that the alleged verifications were “sworn and
subscribed to before” different deputy clerks of the Wilkes County Superior Court.
“ ‘Verification’ . . . means a notarial act where a person certifies under oath or af-
firmation that the person witnessed the principal either execute, record, or ack-
nowledge the principal’s signature on an already-executed record.” N.C. Gen. Stat.
§ 10B-3(28) (2005).



180 IN THE COURT OF APPEALS

IN RE J.L.H.
[184 N.C. App. 180 (2007)]

director.2 Thus, the petitions were neither signed nor verified by an
authorized representative of the director. We conclude the petitions
requesting the minor children be adjudicated neglected failed to com-
ply with the mandatory requirements of the statute and the trial
court, therefore, lacked subject matter jurisdiction to adjudicate this
matter. Accordingly, we vacate the order of the trial court adjudicat-
ing the minor children neglected.

VACATED.

Judges JACKSON and STROUD concur.

IN THE MATTER OF: J.L.H.

No. COA06-984

(Filed 19 June 2007)

Agency— principal-agent relationship—Department of Health
and Human Services—county Department of Social
Services

The Court of Appeals granted appellee Department of
Health and Human Services’s (DHHS) motion to dismiss the
appeal filed by Onslow County DSS and New Hanover County
DSS regarding the orders entered 20 January 2006 as amended 2
February 2006, finding the juveniles dependent, giving custody of
two of the minor children to Onslow County DSS and New
Hanover County DSS, transferring venue to those counties, and
the 21 March 2006 order allowing the intervention of DHHS,
because: (1) there is a principal-agent relationship between
DHHS and the DSS of individual counties; (2) the director of each
county’s DSS is required, as part of its duties and responsibilities
under N.C.G.S. § 108A-14, to act as agent of the Social Services
Commission and DHHS in the county; and (3) the nature of the
relationship would be destroyed if the agent were capable of act-
ing on the principal’s behalf without being subject to the princi-
pal’s authority and direction.

2. As stated, Ms. Henderson did not sign the petition in her own behalf, and
the “Director” box, not the “Authorized Representative” box, under the signature
line was checked.
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Appeal by Onslow County Department of Social Services from
order entered 20 January 2006 as amended 2 February 2006 by Judge
Douglas B. Sasser in Brunswick County Superior Court. Heard in the
Court of Appeals 7 March 2007.

Dean W . Hallandsworth and Julia Talbutt, for the appellant
(New Hanover County Department of Social Services).

James W. Joyner, for the appellant (Onslow County Department
of Social Services).

Attorney General Roy Cooper, by Assistant Attorney General
David Gordon, for the respondent-appellee (Department of
Health and Human Services).

ELMORE, Judge.

Following the mishandling of their cases, three juveniles, Z.D.H.,
J.L.H., and T.H.,! filed suit against Brunswick County Division of
Social Services (DSS), the Department of Health and Human Services
(DHHS), and various other defendants. The complaint alleged that
Brunswick County DSS and the other named defendants were negli-
gent in furnishing social and mental health services to the minors.
The case settled, and in the settlement order the Superior Court judge
determined that the suit created a conflict of interest between
Brunswick County DSS and the juveniles. The Superior Court
judge therefore declared the juveniles, who were at that time in the
custody of Brunswick County DSS, dependant because it was no
longer appropriate for Brunswick County DSS to be legally respon-
sible for the children. The Superior Court issued an order within its
settlement order requiring the counties in which the juveniles were
then living (Onslow and New Hanover) to file petitions for depend-
ency. Those counties, which were not parties to the litigation, did not
file such petitions.

Brunswick County DSS subsequently filed a petition for a review
hearing in Brunswick County District Court. The District Court judge,
Judge Sasser, found the juveniles dependent as a result of the conflict
created by the suit. He placed J.L.H. in the custody of Onslow County
DSS, and Z.D.H. in the custody of New Hanover County DSS. Finally,

1. Z.D.H. is the subject of a companion case, In re Z.D.H. Brunswick County
Department of Social Services filed an adoption petition on T.H.’s behalf and was in the
process of facilitating that adoption on 19 January 2006; her case has not been
appealed to this Court.
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he ordered that the children’s cases be transferred to the district
courts in the new counties.

Following motions for stay and motions for relief filed by Onslow
County DSS and New Hanover County DSS, the DHHS filed a motion
to intervene that was allowed on 21 March 2006. Onslow County DSS
and New Hanover County DSS now appeal the orders entered 20
January 2006 as amended 2 February 2006, finding the juveniles
dependent; giving custody of J.L.H. and Z.D.H. to Onslow County DSS
and New Hanover County DSS, respectively; transferring venue to
those counties; and the 21 March 2006 order allowing the intervention
of DHHS.

Before reaching appellants’ assignments of error, we must ad-
dress the preliminary issue of the principal-agent relationship
between appellee DHHS and Onslow County DSS and New Hanover
County DSS. Prior to oral arguments, DHHS submitted a motion to
dismiss this appeal, contending that the principal-agent relationship
between it and the county entities rendered this appeal null and void,
and thus subject to dismissal. On 22 January 2007, this panel denied
the motion to dismiss. Upon further review of the issue, we rescind
our denial of the motion and grant DHHS’s motion to dismiss.

As argued in the motions for reconsideration filed in Superior
Court, and revisited by the motions to dismiss, there is a principal-
agent relationship between DHHS and the DSS of individual counties.
It appears that Onslow County DSS does not dispute the agency rela-
tionship and that New Hanover County DSS does. Regardless, it is
clear that:

[[b]lased on the plain language of our statutory law governing
social services and the provision of child protective services, the
Department of Human Resources has substantial and official con-
trol over the provision of child protective services and designates
the county director as the person responsible for carrying out the
policies formulated by the Department, through the Social
Services Commission and the Division of Social Services. “Thus,
in practice, as well as in name, the role of the County Director in
the delivery of [child protective] services is that of an agent. Like
the agent, the County Director acts on behalf of the Department
of Human Resources and is subject to its control with respect to
the actions he takes on its behalf.”

Gammons v. North Carolina Dep’t of Human Resources, 344 N.C.
51, 64, 472 S.E.2d 722, 729 (1996) (quoting Vaughn v. North Carolina
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Dep’t of Human Resources, 296 N.C. 683, 690, 2562 S.E.2d 792,
797 (1979)).

Indeed, the director of each county’s DSS is required, as part of
its duties and responsibilities as outlined by statute, “[t]o act as agent
of the Social Services Commission and Department of Health and
Human Services in relation to work required by the Social Services
Commission and Department of Health and Human Services in the
county.” N.C. Gen. Stat. § 108A-14 (2005).

Because there is an agency relationship between DHHS and the
counties’ DSS, this appeal is improper. It is axiomatic that the princi-
pal controls the agent. See State v. Weaver, 359 N.C. 246, 258, 607
S.E.2d 599, 606 (2005) (“Two essential elements of an agency rela-
tionship are: (1) the authority of the agent to act on behalf of the prin-
cipal, and (2) the principal’s control over the agent.”). The nature of
the relationship would be destroyed if the agent were capable of act-
ing on the principal’s behalf without being subject to the principal’s
authority and direction.

In the present case, DHHS is the principal to both DSS divisions.
Each county’s DSS must act as instructed by their principal; the
agency relationship therefore renders this appeal a nullity.
Accordingly, we rescind our previous denial of DHHS’s motion to dis-
miss, and grant the motion on reconsideration.

Dismissed.

Judges TYSON and GEER concur.

IN THE MATTER OF: Z.D.H.

No. COA06-945
(Filed 19 June 2007)

Agency— principal-agent relationship—Department of Health
and Human Services—county Department of Social
Services

The Court of Appeals granted appellee Department of Health
and Human Services’s (DHHS) motion to dismiss the appeal filed
by Onslow County DSS and New Hanover County DSS regarding
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the orders entered 20 January 2006 as amended 2 February
2006, finding the juveniles dependent, giving custody of two of
the minor children to Onslow County DSS and New Hanover
County DSS, transferring venue to those counties, and the 21
March 2006 order allowing the intervention of DHHS, because:
(1) there is a principal-agent relationship between DHHS and the
DSS of individual counties; (2) the director of each county’s DSS
is required, as part of its duties and responsibilities under
N.C.G.S. § 108A-14, to act as agent of the Social Services
Commission and DHHS in the county; and (3) the nature of
the relationship would be destroyed if the agent were capable of
acting on the principal’s behalf without being subject to the
principal’s authority and direction.

Appeal by New Hanover County Department of Social Services
from orders entered 20 January 2006 as amended 2 February 2006,
and 21 March 2006 by Judge Douglas B. Sasser in Brunswick County
District Court. Heard in the Court of Appeals 7 March 2007.

Dean W. Hollandsworth and Julia Talbutt, for the appellant.

Attorney General Roy Cooper, by Assistant Attorney General
David Gordon, for the respondent.

ELMORE, Judge.

Following the mishandling of their cases, three juveniles,
Z.D.H., J.L.H., and T.H.,! filed suit against Brunswick County Division
of Social Services (DSS), the Department of Health and Human
Services (DHHS), and various other defendants. The complaint
alleged that Brunswick County DSS and the other named defendants
were negligent in furnishing social and mental health services to the
minors. The case settled, and in the settlement order the Superior
Court judge determined that the suit created a conflict of interest
between Brunswick County DSS and the juveniles. The Superior
Court judge therefore declared the juveniles, who were at that time in
the custody of Brunswick County DSS, dependant because it was no
longer appropriate for Brunswick County DSS to be legally respon-
sible for the children. The Superior Court issued an order within its
settlement order requiring the counties in which the juveniles were

1. J.L.H. is the subject of a companion case, In re J.L.H. Brunswick County
Department of Social Services filed an adoption petition on T.H.’s behalf and was in the
process of facilitating that adoption on 19 January 2006; her case has not been
appealed to this Court.
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then living (Onslow and New Hanover) to file petitions for depend-
ency. Those counties, which were not parties to the litigation, did not
file such petitions.

Brunswick County DSS subsequently filed a petition for a review
hearing in Brunswick County District Court. The District Court judge,
Judge Sasser, found the juveniles dependent as a result of the conflict
created by the suit. He placed J.L.H. in the custody of Onslow County
DSS, and Z.D.H. in the custody of New Hanover County DSS. Finally,
he ordered that the children’s cases be transferred to the district
courts in the new counties.

Following motions for stay and motions for relief filed by Onslow
County DSS and New Hanover County DSS, DHHS filed a motion to
intervene that was allowed on 21 March 2006. Onslow County DSS
and New Hanover County DSS now appeal the orders entered 20
January 2006 as amended 2 February 2006, finding the juveniles
dependent; giving custody of J.L.H. and Z.D.H. to Onslow County DSS
and New Hanover County DSS, respectively; transferring venue to
those counties; and the 21 March 2006 order allowing the intervention
of DHHS.

Before reaching appellants’ assignments of error, we must
address the preliminary issue of the principal-agent relationship
between appellee DHHS and Onslow County DSS and New Hanover
County DSS. Prior to oral arguments, DHHS submitted a motion to
dismiss this appeal, contending that the principal-agent relationship
between it and the county entities rendered this appeal null and void,
and thus subject to dismissal. On 22 January 2007, this panel denied
the motion to dismiss. Upon further review of the issue, we rescind
our denial of the motion and grant DHHS’s motion to dismiss.

As argued in the motions for reconsideration filed in Superior
Court, and revisited by the motions to dismiss, there is a principal-
agent relationship between DHHS and the DSS of individual counties.
It appears that Onslow County DSS does not dispute the agency rela-
tionship and that New Hanover County DSS does. Regardless, it is
clear that

[[b]lased on the plain language of our statutory law governing
social services and the provision of child protective services, the
Department of Human Resources has substantial and official con-
trol over the provision of child protective services and designates
the county director as the person responsible for carrying out the
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policies formulated by the Department, through the Social
Services Commission and the Division of Social Services. “Thus,
in practice, as well as in name, the role of the County Director in
the delivery of [child protective] services is that of an agent. Like
the agent, the County Director acts on behalf of the Department
of Human Resources and is subject to its control with respect to
the actions he takes on its behalf.”

Gammons v. North Carolina Dep’t of Human Resources, 344 N.C.
51, 64, 472 S.E.2d 722, 729 (1996) (quoting Vaughn v. North Carolina
Dep’t of Human Resources, 296 N.C. 683, 690, 2562 S.E.2d 792,
797 (1979)).

Indeed, the director of each county’s DSS is required, as part of
his duties and responsibilities as outlined by statute, “[t]o act as agent
of the Social Services Commission and Department of Health and
Human Services in relation to work required by the Social Services
Commission and Department of Health and Human Services in the
county.” N.C. Gen. Stat. § 108A-14 (2005).

Because there is an agency relationship between DHHS and the
counties’ DSS, this appeal is improper. It is axiomatic that the princi-
pal controls the agent. See State v. Weaver, 359 N.C. 246, 258, 607
S.E.2d 599, 606 (2005) (“Two essential elements of an agency rela-
tionship are: (1) the authority of the agent to act on behalf of the prin-
cipal, and (2) the principal’s control over the agent.”). The nature of
the relationship would be destroyed if the agent was capable of act-
ing on the principal’s behalf without being subject to the principal’s
authority and direction.

In the present case, DHHS is the principal to both DSS divisions.
Each county’s DSS must act as instructed by its principal; the agency
relationship therefore renders this appeal a nullity. Accordingly, we
rescind our previous denial of DHHS’s motion to dismiss, and grant
the motion on reconsideration.

Dismissed.

Judges TYSON and GEER concur.
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BILLY MYERS, EMPLOYEE, PLAINTIFF v. BBF PRINTING SOLUTIONS (FORMERLY WESLEY
BusinEss Forms), EMPLOYER, SELF-INSURED, DEFENDANT

No. COA06-1298
(Filed 19 June 2007)

1. Workers’ Compensation— disability—employer going out
of business
The Industrial Commission did not err in a workers’ compen-
sation case by concluding that plaintiff was permanently and
totally disabled where plaintiff injured a thumb and wrist in a
printing press, defendant went out of business while plaintiff was
working in a limited capacity, and plaintiff was unable to find
other employment.

2. Workers’ Compensation— attorney fees—insurer not per-
fecting appeal

The Industrial Commission in a workers’ compensation case
could not award plaintiff attorney fees under N.C.G.S. § 97-98
(which allows the award of attorney fees in proceedings brought
by the insurer) because defendant did not perfect or pursue its
appeal, and the issues addressed by the Commission were solely
the issues plaintiff appealed.

Judge WYNN concurring in part and dissenting in part.

Appeal by defendant from opinion and award entered 13 July
2006 by Commissioner Thomas J. Bolch for the North Carolina
Industrial Commission. Heard in the Court of Appeals 22 May 2007.

Walden & Walden, by Daniel S. Walden, for plaintiff-appellee.
Jane C. Jackson and W. Mark Peck, for defendant-appellant.

TYSON, Judge.

BBF Printing Solutions (“defendant”) appeals from the Full
Commission of the North Carolina Industrial Commission’s (“the
Commission”) opinion and award entered granting Billy Myers
(“plaintiff”) permanent total disability benefits. We affirm in part and
reverse in part.
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I. Background

On 4 June 1979, plaintiff began work for defendant at its plant in
Rural Hall, North Carolina. Plaintiff’s job duties included setting up
and monitoring eleven units on a seventeen-inch printing press.

On 9 August 2001, plaintiff sustained a work-related injury to his
non-dominant left hand and arm. Plaintiff was injured while energiz-
ing a printing press when a rewind shaft attached to the press rotated
in a different direction than he anticipated. The press pulled his left
arm toward it and twisted his left thumb and wrist. Plaintiff continued
work until his thumb and wrist began to swell. Plaintiff went to a
local medical facility, was given a splint, and returned to work the
next day.

Plaintiff continued working for defendant in a limited capacity
until 15 November 2001, when defendant notified its employees the
Rural Hall plant was closing. Defendant laid off most of its employ-
ees, including plaintiff. Plaintiff had been employed as a printing
press operator with defendant for twenty-two years.

On 4 December 2001, plaintiff filed a claim for workers’ compen-
sation benefits. On 20 November 2002, the matter was heard before
Deputy Commissioner Nancy W. Gregory. On 15 July 2003, Deputy
Commissioner Gregory entered an opinion and award that concluded
plaintiff: (1) suffered an injury by accident to his left thumb, wrist,
hand, and shoulder; (2) failed to prove he was incapable, because of
the injury, to earn the same or greater wages he was receiving at the
date of the injury in the same or any other employment; (3) was not
entitled to receive temporary total or temporary partial disability; and
(4) was entitled to additional medical treatment. Both plaintiff and
defendant appealed to the Full Commission. Defendant failed to file a
Form 44 Application for Review with the Commission and did not
perfect his appeal.

On 20 January 2004, the matter was heard before the Full
Commission. On 18 January 2005, plaintiff moved for an award of
attorney’s fees pursuant to N.C. Gen. Stat. § 97-88. On 13 July 2006,
the Commission entered an opinion and award that concluded: (1)
plaintiff suffered an injury by accident to his left thumb, arm, hand,
and shoulder arising out of and in the course of his employment with
defendant; (2) plaintiff was entitled to total disability compensation
from 15 November 2001 and continuing each week for his lifetime;
and (3) defendant shall pay all of plaintiff’s medical expenses relating
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to the injury “as long as said treatment tends to effect a cure, give
relief, or lessen the period of plaintiff’s disability.” The Commission
also awarded plaintiff $2,000.00 in attorney’s fees pursuant to N.C.
Gen. Stat. § 97-88. Defendant appeals.

II. Issues

Defendant argues the Commission erred by: (1) concluding plain-
tiff is permanently and totally disabled and (2) awarding plaintiff
attorney’s fees.

III. Standard of Review

Defendant set out thirty-six assignments of error in the record on
appeal. Defendant assigned error to all but three of the Commission’s
thirty-four findings of fact. “Assignments of error not set out in the
appellant’s brief, or in support of which no reason or argument is
stated or authority cited, will be taken as abandoned.” N.C.R. App. P.
28(b)(6) (2007) (emphasis supplied); see Animal Legal Defense Fund
v. Woodley, 181 N.C. App. 594, 597, 640 S.E.2d 777, 779 (2007) (“[W]e
will not review defendants’ unargued assignments of error.”).

Our Supreme Court has stated:

[Wlhen reviewing Industrial Commission decisions, appellate
courts must examine “whether any competent evidence sup-
ports the Commission’s findings of fact and whether [those] find-
ings . . . support the Commission’s conclusions of law.” The
Commission’s findings of fact are conclusive on appeal when sup-
ported by such competent evidence, “even though there [is] evi-
dence that would support findings to the contrary.”

McRae v. Toastmaster, Inc., 358 N.C. 488, 496, 597 S.E.2d 695, 700
(2004) (quoting Deese v. Champion Int’l Corp., 352 N.C. 109, 116, 530
S.E.2d 549, 553 (2000); Jones v. Myrtle Desk Co., 264 N.C. 401, 402,
141 S.E.2d 632, 633 (1965)). “The full Commission is the sole judge of
the weight and credibility of the evidence[.]” Deese, 352 N.C. at 116,
530 S.E.2d at 553.

IV. Total Disability
A. Matters Preserved for Appellate Review

[1] By defendant’s first argument, it argues the Commission erred by
concluding plaintiff was permanently and totally disabled because
there was no competent evidence that: (1) he was incapable of earn-
ing wages in the same employment; (2) he was incapable of earning
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the same wages in any other employment; and (3) plaintiff’s inability
to earn the same wages is due to his work-related injury. Defendant’s
argument is the Commission’s finding of fact number thirty is not sup-
ported by competent evidence. The Commission found as fact:

30. Beginning November 15, 2001, and thereafter, plaintiff has
been unable to earn the wages he was earning at the time of his
injury in the same or any other employment due to his accidental
injuries of August 9, 2001.

Within this broad argument, defendant also specifically argues
the Commission’s findings of fact numbered 9, 28, and 34 are not sup-
ported by competent evidence. The Commission found as fact:

9. Plaintiff was unable to perform the required normal work
duties of a pressman and a forklift operator for the defendant due
to his August 9 injuries during the period August 9, 2001, through
November 14, 2001, when he last worked for the defendant,
which closed its plant on that date and laid off its employees.

28. During the period of December 12, 2001, through May 28,
2003, plaintiff made a diligent but unsuccessful effort to find
employment suitable to his limited work capacities, that is,
suitable to use of his right hand with limited ability to use his
left hand.

34. In light of plaintiff’s advanced age, his high school education
level, his work history primarily as a printing press operator, and
his permanent limitation to work activities using his right hand
primarily and his left hand as a gross assist, plaintiff is entitled to
be paid permanent total disability and medical compensation for
his injuries during his lifetime.

Defendant’s assignments of error to the Commission’s other find-
ings of fact, not argued in its brief, are deemed abandoned. N.C.R.
App. P. 28(b)(6) (2007) (“Assignments of error not set out in the
appellant’s brief, or in support of which no reason or argument is
stated or authority cited, will be taken as abandoned.”). The
Commission’s findings of fact that defendant failed to argue in its
brief are binding on appeal. See Willen v. Hewson, 174 N.C. App. 714,
718, 622 S.E.2d 187, 190 (2005) (“[D]efendant assigned error to
numerous findings of fact by the trial court, but has failed to argue
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any of these assignments of error in her brief on appeal. Such assign-
ments of error are therefore abandoned, and the trial court’s findings
are binding on appeal.”), disc. rev. denied, 360 N.C. 491, 631 S.E.2d
520 (2006).

B. Finding of Fact Numbered 9

Defendant argues the Commission’s finding of fact numbered 9
that “plaintiff was unable to perform the required work duties of a
pressman and a forklift operator for the defendant” was not sup-
ported by competent evidence. We disagree.

The Commission found as fact:

9. Plaintiff was unable to perform the required normal work
duties of a pressman and a forklift operator for the defendant due
to his August 9 injuries during the period August 9, 2001, through
November 14, 2001, when he last worked for the defendant,
which closed its plant on that date and laid off its employees.

(Emphasis supplied).

Plaintiff worked as a press operator with defendant for twenty-
two years. Plaintiff’s normal work duties involved “setting up eleven
different units on the printing press.” Plaintiff testified he used his
hands “all day . . . to perform the duties of a press operator” and that
the job required the use of both his left and right hands. Plaintiff also
operated a forklift to obtain his own stock. Plaintiff testified he used
both his left and right hands to operate the forklift.

After plaintiff’s injury, he was restricted to “no repetitive use” of
his left hand. John Bacon, defendant’s director of manufacturing, tes-
tified plaintiff was assigned job duties “within his restrictions.”
Plaintiff sharpened wheels, operated a forklift to obtain stock for the
pressman, and used a push broom with only his right hand to keep his
work area clean. Plaintiff testified he could not operate the forklift in
his normal manner.

Plaintiff also presented medical evidence he was “unable to per-
form the required normal work duties of a pressman and a forklift
operator” from 9 August 2001 through 14 November 2001. Plaintiff
presented to Lelia Gentry (“Gentry”), a physician’s assistant at
PrimeCare Occupational Medicine on 9 August 2001. Gentry limited
plaintiff to no repetitive use of his left hand and placed him in a splint.
These restrictions continued until October 2001, when plaintiff was
referred to an orthopedist.
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On 20 August 2001, Gentry ordered physical therapy for plaintiff.
On 6 September 2001, the therapist noted plaintiff’s overall condition
was “worse” and that plaintiff “used L[eft] hand to pull and had sharp
pain in the wrist and now pain up into elbow.” On 11 September 2001,
the therapist noted: (1) plaintiff’s pain had “increased” in his left
“thumb & radial side of wrist” and (2) plaintiff “woke this am w/[left
shoulder] stiffness, [left] elbow pain & [left] wrist & thumb.”

The Commission’s finding of fact that “[p]laintiff was unable to
perform the required normal work duties of a pressman and a fork-
lift operator” from 9 August 2001 through 14 November 2001 is
supported by competent evidence. The Commission’s findings of fact
are “conclusive on appeal” when supported by “any competent evi-
dence.” McRae, 358 N.C. at 496, 597 S.E.2d at 700. This assignment of
error is overruled.

C. Finding of Fact Numbered 28

Defendant also argues the Commission’s finding of fact numbered
28 is not supported by competent evidence. Defendant asserts the
Commission’s conclusive finding that plaintiff engaged in a diligent
job search is not supported by competent evidence. We disagree.

The Commission found:

28. During the period of December 12, 2001, through May 28,
2003, plaintiff made a diligent but unsuccessful effort to find em-
ployment suitable to his limited work capacities, that is, suitable
to use of his right hand with limited ability to use his left hand.

Plaintiff has not earned any wages since 14 November 2001.
Plaintiff testified he: (1) applied for employment with seventy-five dif-
ferent employers; (2) found these potential employers “[i]n classified
ads in the paper, yellow pages, on the internet and places (sic) knew
about and places a friend had told [him] about;” and (3) applied in
person to some of the employers and by mail to others. Plaintiff also
admitted into evidence job search logs from 12 December 2001 to 28
August 2002 and 21 November 2002 to 28 May 2003.

The Commission’s finding that plaintiff engaged in a diligent job
search is supported by competent evidence. The Commission’s find-
ings of fact are “conclusive on appeal” when supported by “any com-
petent evidence.” McRae, 358 N.C. at 496, 597 S.E.2d at 700. This
assignment of error is overruled.
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D. Findings of Fact Numbered 30 and 34

Defendant also argues the Commission erred by concluding plain-
tiff is permanently and totally disabled. Defendant asserts the
Commission’s findings of fact numbered 30 and 34 are not supported
by competent evidence and the Commission erred in awarding plain-
tiff permanent total disability because he failed to carry his burden to
prove disability set out by our Supreme Court in Hilliard v. Apex
Cabinet Co., 305 N.C. 593, 290 S.E.2d 682 (1982). We disagree.

1. Applicable Law

Under North Carolina’s Workers’ Compensation Act, “The term
‘disability’ means incapacity because of injury to earn the wages
which the employee was receiving at the time of injury in the same
or any other employment.” N.C. Gen. Stat. § 97-2(9) (2005) (empha-
sis supplied). “In order to obtain compensation under the Workers’
Compensation Act, the claimant has the burden of proving the exist-
ence of his disability and its extent.” Hendrix v. Linn-Corriher
Corp., 317 N.C. 179, 185, 345 S.E.2d 374, 378 (1986).

Our Supreme Court has stated:

[IIn order to support a conclusion of disability, the Commission
must find: (1) that plaintiff was incapable after his injury of earn-
ing the same wages he had earned before his injury in the same
employment, (2) that plaintiff was incapable after his injury of
earning the same wages he had earned before his injury in any
other employment, and (3) that this individual’s incapacity to
earn was caused by plaintiff’s injury.

Hilliard, 305 N.C. at 595, 290 S.E.2d at 683 (emphasis supplied)
(internal citation omitted).

Here, the Commission made the required finding under Hilliard:

30. Beginning November 15, 2001, and thereafter, plaintiff has
been unable to earn the wages he was earning at the time of his
injury in the same or any other employment due to his accidental
injuries of August 9, 2001.

The question is whether the plaintiff met his burden to prove all three
of these Hilliard factors. See Coppley v. PPG Indus., Inc., 133 N.C.
App. 631, 635, 516 S.E.2d 184, 187 (1999) (“[T]he Commission’s find-
ings must sufficiently reflect that [the] plaintiff produced evidence to
prove all three Hilliard factors.”).
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2. Analysis

Defendant argues the Commission erred in finding as fact the first
and second Hilliard elements. Hilliard, 305 N.C. at 595, 290 S.E.2d at
683. We disagree.

In Russell v. Lowes Product Distribution, this Court set out four
separate and distinct ways a plaintiff could meet his burden to prove
the first two Hilliard factors:

The burden is on the employee to show that he is unable to earn
the same wages he had earned before the injury, either in the
same employment or in other employment. The employee may
meet this burden in one of four ways: (1) the production of med-
ical evidence that he is physically or mentally, as a consequence
of the work related injury, incapable of work in any employment;
(2) the production of evidence that he is capable of some work,
but that he has, after a reasonable effort on his part, been unsuc-
cessful in his effort to obtain employment; (3) the production of
evidence that he is capable of some work but that it would be
futile because of preexisting conditions, i.e., age, inexperience,
lack of education, to seek other employment; o7 (4) the produc-
tion of evidence that he has obtained other employment at a wage
less than that earned prior to the injury.

108 N.C. App. 762, 765, 425 S.E.2d 454, 457 (1993) (emphasis sup-
plied) (internal citations omitted).

This Court has also stated:

[TThis Court has clearly outlined different methods that a plain-
tiff may employ to prove total loss of wage-earning capacity,
and thus, entitlement to total disability benefits under N.C. Gen.
Stat. § 97-29 (1999). See Russell v. Lowes Product Distribution,
108 N.C. App. 762, 425 S.E.2d 454 (1993). One such method is
by “the production of evidence that he is capable of some work,
but that he has, after a reasonable effort on his part, been unsuc-
cessful in his effort to obtain employment.” Id. at 765, 425 S.E.2d
at 457.

Zimmerman v. Eagle Elec. Mfg. Co., 147 N.C. App. 748, 752-53, 556
S.E.2d 678, 680-81 (2001) (Plaintiff met her burden of proving total
and permanent disability through medical testimony “regarding the
extent of her physical limitations” and evidence plaintiff unsuccess-
fully sought numerous jobs.).
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Here, the Commission under the second Russell factor found:

28. During the period of December 12, 2001, through May 28,
2003, plaintiff made a diligent but unsuccessful effort to find
employment suitable to his limited work capacities, that is,
suitable to use of his right hand with limited ability to use his
left hand.

Here, plaintiff, like the plaintiff in Zimmerman, satisfied his
burden to prove the first two Hilliard factors through medical tes-
timony “regarding the extent of [his] physical limitations” and evi-
dence plaintiff unsuccessfully sought numerous jobs. Id. The
Commission found in uncontested findings of fact the extent of plain-
tiff’s physical limitations:

12. On April 15, 2002, physical therapist Lois Maple with Dr.
Taft’s office, and at Dr. Taft’s request, evaluated plaintiff’s ability
to use his left hand to perform work duties. This evaluation
revealed that plaintiff was limited to using his left hand as a gross
assist to his dominant right hand, due to pain and weakness in his
left hand and arm.

17. On November 13, 2002, Dr. Taft saw plaintiff again at defend-
ant’s request and reviewed Dr. Poehling’s evaluation notes and
the bone scan. At that time, Dr. Taft wrote that in his opinion
plaintiff had reached maximum medical improvement with a 25
percent permanent impairment to his left thumb.

20. Plaintiff suffers from the following symptoms due to his
injuries of August 9, 2001: (a) moderate to severe left hand or
wrist pain made worse with use; (b) nocturnal awakenings due
to left hand and arm pain; (c) left hand and left thumb weak-
ness; (d) difficulty using his left hand to handle small objects; (e)
moderate difficulty with activities of daily living due to left hand
pain and weakness; (f) left shoulder and arm pain made worse
with use.

21. On April 13, 2004, Dr. Poehling operated on plaintiff’s left
thumb, a carpometacarpal fusion using Acutak screw procedure.
The surgery provided significant pain relief at plaintiff’'s CMC
joint. By July 22, 2004, plaintiff reached maximum medical
improvement concerning his left thumb and hand injuries of
August 9, 2001. Plaintiff’s left hand grip strength is diminished by
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about 60% due to his inability to squeeze with his left thumb.
Plaintiff has significant loss of sensation in his left thumb.
Plaintiff has suffered a 40% permanent partial loss to his left hand
as a result of his August 9, 2001, injury by accident.

25. Plaintiff’s pain complaints concerning his left hand, left arm,
and left shoulder are genuine. The pain is moderate to severe in
intensity and made worse with any activity.

26. Plaintiff retains a 7% permanent loss to his left arm as a result
of his August 9, 2001, injury by accident.

Competent evidence also shows plaintiff unsuccessfully sought
numerous jobs. As stated above, the Commission’s finding of fact
twenty-eight is supported by competent evidence and is “conclusive
on appeal.” McRae, 358 N.C. at 496, 597 S.E.2d at 700.

Plaintiff met his burden of proving total and permanent disabil-
ity through medical testimony “regarding the extent of [his] physical
limitations” and evidence plaintiff unsuccessfully sought numerous
jobs. Zimmerman, 147 N.C. App. at 752-53, 556 S.E.2d at 680-81. The
Commission properly found in finding of fact number thirty
that plaintiff proved the first and second Hilliard elements. Hilliard,
305 N.C. at 595, 290 S.E.2d at 683. Defendant’s assignment of error
is overruled.

Defendant asserts the Commission erred in finding the second
Hilliard factor that plaintiff is incapable of earning the same wages
in any other employment because the Commission’s finding of fact
number thirty-four is not supported by competent evidence. Id.
Defendant contends no physician has testified plaintiff is not physi-
cally capable of performing work using his left hand. We disagree.

Like in Zimmerman, defendant is arguing the Commission erred
in finding plaintiff totally and permanently disabled “based on the
assertion that no doctor testified unequivocally that plaintiff is capa-
ble of no work whatsoever.” 147 N.C. App. at 753, 556 S.E.2d at 681.
“Defendant[] appear[s] to be assuming that the only way to prove
total disability is by medical evidence.” Id. at 752, 556 S.E.2d at 681.
As stated above, plaintiff met his burden of proving total and perma-
nent disability through medical testimony “regarding the extent of
[his] physical limitations” and evidence plaintiff unsuccessfully
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sought numerous jobs. Id. at 752-53, 556 S.E.2d at 680-81. Defendant’s
assignment of error is overruled.

Defendant also argues the Commission erred in finding as fact the
third Hilliard element that plaintiff’s “incapacity to earn was caused
by plaintiff’s injury.” 305 N.C. at 595, 290 S.E.2d at 683. Defendant
asserts “plaintiff’s failure to obtain a new printing job is due to the
dearth of jobs available in the printing industry.” We disagree.

In part of finding of fact thirty-two, the Commission found as fact:

32. ... Plaintiff has been very diligent in his job search activities
and in his efforts to overcome defendant’s resistance to providing
him with the medical care he needs. The Full Commission finds
as contrary to fact defendant’s position that plaintiff’s inability to
obtain employment is the same as it is for any of the other press
operator[s] laid off by [defendant] in November 2001—the gen-
eral economic downturn which struck [defendant] and the print-
ing industry in general.

The Commission’s uncontested finding of fact is supported by
competent evidence and is “conclusive on appeal.” McRae, 358 N.C. at
496, 597 S.E.2d at 700. Defendant’s assignment of error is overruled.

Plaintiff met his burden to prove all three of these Hilliard
factors. Coppley, 133 N.C. App. at 635, 516 S.E.2d at 187; Hilliard,
305 N.C. at 595, 290 S.E.2d at 683. The Commission’s findings are
supported by competent evidence and the findings support the con-
clusion of law plaintiff is entitled to total disability compensa-
tion benefits.

V. Attorney’s Fees

[2] Defendant also properly assigned error to and argues the
Commission’s award of plaintiff’s attorney fees pursuant to N.C. Gen.
Stat. § 97-88 (2005). Defendant asserts the Commission could not
award plaintiff his attorney fees pursuant to N.C. Gen. Stat. § 97-88
because it never pefected its appeal to the Commission and the issues
on appeal before the Commission were brought exclusively by plain-
tiff. We agree.

The Commission stated in its award to plaintiff:

5. The costs shall include a $2,000.00 reasonable attorney’s fee
to be paid to plaintiff’s counsel by defendant pursuant to
N.C. Gen. Stat. § 97-88. Defendant appealed and the Full Com-
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mission by this Opinion and Award orders compensation to be
paid to plaintiff.

N.C. Gen. Stat. § 97-88 states:

If the Industrial Commission at a hearing on review or any court
before which any proceedings are brought on appeal under this
Article, shall find that such hearing or proceedings were brought
by the insurer and the Commission or court by its decision
orders the insurer to make, or to continue payments of benefits,
including compensation for medical expenses, to the injured
employee, the Commission or court may further order that the
cost to the injured employee of such hearing or proceedings
including therein reasonable attorney’s fee to be determined
by the Commission shall be paid by the insurer as a part of the
bill of costs.

(Emphasis supplied). Our Supreme Court has stated, “It is clear that
this section of the statute is applicable only when such hearings or
proceedings are brought by the insurer and the court orders the
insurer to make or to continue payments of compensation to the
injured employee.” Bowman v. Chair Co., 271 N.C. 702, 705, 157
S.E.2d 378, 380 (1967) (emphasis supplied).

Here, plaintiff initially noticed appeal of Deputy Gregory’s opin-
ion and award to the Commission, by giving notice of his request for
review by the Commission in a letter dated 15 July 2003. Defendant
filed its notice of appeal to the Commission on 29 July 2003.
Defendant did not file a Form 44 Application for Review with the
Commission and never perfected nor pursued its appeal. All issues
before and addressed by the Commission “at a hearing on review”
were solely the issues plaintiff appealed. N.C. Gen. Stat. § 97-88.

The Commission in its opinion and award stated, “Defendant
abandoned its appeal by failing to state with particularity the specific
grounds of its appeal[.]” All “hearings or proceedings” before the
Commission “at a hearing on review” were brought solely by plaintiff,
not defendant. Bowman, 271 N.C. at 705, 157 S.E.2d at 380; N.C. Gen.
Stat. § 97-88. The Commission erred by awarding attorney fees to “be
paid by the insurer” pursuant to N.C. Gen. Stat. § 97-88. The
Commission’s award of attorney’s fees is erroneous and is reversed.

The dissenting opinion asserts plaintiff is entitled to attorney’s
fees before the Commission and cites cases where this Court has
ordered attorney’s fees to be paid and remanded the Commission for
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a determination of the appropriate amount of fees. None of those
cases cited therein apply to the issue before us. On 14 February 2007,
plaintiff moved this Court for costs and an award of attorney’s fees
pursuant to N.C.R. App. P. 34(a) and N.C. Gen. Stat. § 97-88. By order
entered 22 May 2007, this panel of judges unanimously denied plain-
tiff’s motion.

VI. Conclusion

Plaintiff met his burden to prove all three Hilliard
factors. Coppley, 133 N.C. App. at 635, 516 S.E.2d at 187; Hilliard,
305 N.C. at 595, 290 S.E.2d at 683. The Commission’s findings are
supported by competent evidence and the findings support the con-
clusion of law plaintiff is entitled to total disability compensa-
tion benefits.

The “hearings or proceedings” before the Commission were
brought by plaintiff, not defendant. Bowman, 271 N.C. at 705, 157
S.E.2d at 380. The Commission erred by awarding attorney’s fees pur-
suant to N.C. Gen. Stat. § 97-88. The Commission’s award of attorney’s
fees is reversed.

Affirmed in Part and Reversed in Part.
Judge CALABRIA concurs.

Judge WYNN concurs in part and dissents in part by separate
opinion.

WYNN, Judge, concurring in part and dissenting in part.

I concur with the majority in affirming the Full Commission’s
award of total disability benefits to Mr. Myers. However, because I
conclude that BBF Printing Solutions’s abandonment of its appeal
does not altogether negate its existence, I would affirm the
Commission’s award of attorney’s fees to Mr. Myers. From that por-
tion of the majority’s opinion, I therefore respectfully dissent.

North Carolina General Statute § 97-88 refers to the Industrial
Commission’s “find[ing] that such hearing or proceedings were
brought by the insurer” as a necessary step to ordering the insurer to
pay attorney’s fees in an appeal from an award by the Commission.
N.C. Gen. Stat. § 97-88 (2005). This Court has clarified that attorney’s
fees could be awarded under Section 97-88 “if (1) the insurer has
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appealed a decision to the Full Commission or to any court, and (2)
on appeal, the Commission or court has ordered the insurer to make,
or continue making, payments of benefits to the employee.” Estes v.
N.C. State Univ., 117 N.C. App. 126, 128, 449 S.E.2d 762, 764 (1994)
(emphasis added). Moreover, we have also concluded that Section
97-88 “permits the Full Commission or an appellate court to award
fees and costs based on an insurer’s unsuccessful appeal.” Rackley v.
Coastal Painting, 1563 N.C. App. 469, 475, 570 S.E.2d 121, 125 (2002)
(emphasis added).

Additionally, we have previously held that the statutory require-
ments of N.C. Gen. Stat. § 97-88 are met when the defendant appeals
the Full Commission’s award of benefits to this Court, and this Court
affirms the award. Brown v. Public Works Comm’n, 122 N.C. App.
473, 477, 470 S.E.2d 352, 354 (1996). In our own discretion, we have
ordered attorney’s fees to be paid in a number of such cases, gener-
ally remanding to the Full Commission for a determination of the
appropriate amount of fees. See, e.g., Brooks v. Capstar Corp., 168
N.C. App. 23, 30-31, 606 S.E.2d 696, 701, appeal dismissed, 360
N.C. 60, 621 S.E.2d 170 (2005); Cox v. City of Winston-Salem, 157
N.C. App. 228, 238, 578 S.E.2d 669, 677 (2003); Brown, 122 N.C. App.
at 477, 470 S.E.2d at 354; Estes, 117 N.C. App. at 129, 449 S.E.2d at
765 (1994); Poplin v. PPG Indus., 108 N.C. App. 55, 57-58, 422 S.E.2d
353, 355 (1992).

Here, BBF Printing Solutions did, in fact, appeal Deputy
Commissioner Gregory’s award of medical compensation to Mr.
Myers; however, their failure to “state with particularity the spe-
cific grounds” of the appeal then led to its being dismissed as aban-
doned. Moreover, the Full Commission noted that, even though BBF
Printing Solutions had abandoned their appeal, the company also
“continued to delay medical treatment.” In its final Opinion and
Award, the Full Commission again ordered BBF Printing Solutions
to pay the expenses related to the medical treatment of Mr. Myers’s
compensable injury.

Thus, under the plain language of previous precedents of this
Court, BBF Printing Solutions “has appealed” to the Full Commission,
and the Commission, in turn, “ordered the insurer to make, or con-
tinue making, payments of benefits to the employee.” Estes, 117 N.C.
App. at 128, 449 S.E.2d at 764. Our decision here, affirming the Full
Commission, likewise orders BBF Printing Solutions to “make, or
continue making, payments of benefits” to Mr. Myers. The appeal by
BBF Printing Solutions to the Full Commission was abandoned, not
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withdrawn, and their appeal to this Court failed; both were there
fore “unsuccessful appeal[s].” See Rackley, 1563 N.C. App. at 475, 570
S.E.2d at 125. Accordingly, Mr. Myers should be entitled to attorney’s
fees if so ordered by the Full Commission.! I would therefore affirm
the Full Commission’s award.

WESTON GRIFFITH, JR., PLAINTIFF v. GLEN WOOD COMPANY, INC. n/B/A WOOD
BROTHERS, anD ROUSH CORPORATION, p/B/A ROUSH RACING, AND PAT
TRYSON, DEFENDANTS

No. COA06-635
(Filed 19 June 2007)

1. Contracts— breach—testing of NASCAR part—summary
judgment

Conflicting evidence was sufficient to raise a genuine issue of
fact in a breach of contract claim concerning metallurgical test-
ing on a NASCAR part, and the trial court should not have granted
summary judgment for defendant.

2. Corporations— foreign—not suspended in N.C.—defense
to breach of contract not applicable

There was no evidence that the State of North Carolina had
suspended the articles of incorporation or certificate of authority
of an Illinois corporation of which plaintiff was the sole share-
holder (it had been involuntarily dissolved and reinstated), and
the defendant’s affirmative defense that a contract was invalid did
not apply.

3. Contracts— interference with—prohibited testing of
NASCAR part—summary judgment
The trial court did not err by granting summary judgment for

a NASCAR crew chief on a claim for tortious interference with
contract regarding prohibited metallurgical testing on a NASCAR

1. I note, too, that we review an award of attorney’s fees by the Full Commission
for an abuse of discretion. See Taylor v. J.P. Stevens Co., 307 N.C. 392, 394, 298 S.E.2d
681, 683 (1983) (“In the absence of an abuse of discretion the Commission’s denial of
attorneys’ fees will not be disturbed.”). Given the Commission’s conclusion that BBF
Printing Solutions abandoned its appeal yet “continued to delay medical treatment”
for Mr. Myers, I see no abuse of discretion in their decision to award attorney’s fees
to Mr. Myers.
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part. There was no evidence that he induced his codefendant to
breach the contract (which forbade the testing).

4. Conversion— NASCAR part—serious departure from
lease—issue of fact

The trial court erred by granting summary judgment for de-
fendants on a claim for conversion where a NASCAR crew chief
retained possession of a leased part when he began working for a
competitor and conducted testing prohibited by a contract. The
parties’ disagreement about whether these actions amounted to a
major or serious departure from the terms of the lease creates a
genuine issue of material fact.

5. Conversion— respondeat superior—scope of employ-
ment—issue of fact

Summary judgment against defendant Wood Brothers was not
appropriate on a respondeat superior claim for conversion of a
NASCAR part by a crew chief working for Wood Brothers. Rea-
sonable minds could differ on whether the crew chief’s action
was within the scope of his employment.

6. Trade Secrets— misappropriation—ascertainable through
reverse engineering—not a trade secret

The trial court did not err by granting summary judgment for
defendant on a claim for misappropriation of trade secrets
regarding a NASCAR part. There was testimony that the part was
readily ascertainable through reverse engineering; the idea can-
not therefore be defined as a trade secret.

7. Unfair Trade Practices— NASCAR part—metallurgical
testing
The trial court did not err by granting summary judgment for
defendant on a claim for unfair and deceptive trade practices aris-
ing from a NASCAR crew chief retaining, sampling, and analyzing
the metal in a leased part.

Appeal by plaintiff from judgments entered 27 December 2005 by
Judge W. Erwin Spainhour in Superior Court, Cabarrus County. Heard
in the Court of Appeals 10 January 2007.

Katten Muchin Rosenman LLP, by Jeffrey C. Grady and
Christopher A. Hicks, for plaintiff-appellant.

Hartsell & Williams, by Christy E. Wilhelm, for defendant-
appellee Glenn Wood Company, Inc.
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Helms Mullis & Wicker, PLLC, by Tracy Strickland, for defend-
ant-appellee Pat Tryson.

STROUD, Judge.

Plaintiff Weston Griffith, Jr. (Griffith) appeals from the trial court
order granting summary judgment in favor of defendants Glen Wood
Company, Inc., and Pat Tryson (Tryson) as to all claims. For the rea-
sons that follow, we affirm in part, reverse in part, and remand.

I. Facts

The evidence in the record, drawing all inferences in favor of
plaintiff, Collingwood v. G. E. Real Estate Equities, 324 N.C. 63, 66,
376 S.E.2d 425, 427 (1989), tends to show the following: Solid Steel
Company, Inc. (Solid Steel) was an Illinois corporation involved in
metal recycling. Griffith was the sole shareholder and president of
Solid Steel. Solid Steel was involuntarily dissolved on 2 March 1998
and reinstated on 26 February 2004. Glen Wood Company, Inc., a
Virginia corporation doing business as Wood Brothers, competed in
NASCAR automobile racing. Defendant Wood Brothers was head-
quartered in Virginia. Eddie Wood was a manager in Wood Brothers.
Roush Racing! (Roush) was a competitor of defendant Wood
Brothers on the NASCAR racing circuit. Defendant Tryson was
employed by defendant Wood Brothers as the crew chief for the 2003
NASCAR season. As crew chief, defendant Tryson was responsible
for maximizing the performance of the race car. (R. 275)

Griffith, through Solid Steel, re-engineered a truck arm (Part X or
truck arm), part of the suspension, to improve the speed and per-
formance of a race car. Solid Steel assigned its rights in Part X to
Griffith on 15 March 2004, and Griffith is the sole plaintiff in this case.

At a test session at the Kansas Speedway in September 2003, Part
X was installed on a race car owned by defendant Wood Brothers. On
29 September 2003, after the test at the Kansas Speedway, Griffith, on
behalf of Solid Steel, entered into a lease contract with defendant
Wood Brothers for Part X.

Pursuant to the contract, defendant Wood Brothers leased four
(4) sets of Part X from 29 September 2003 to 17 November 2003. In
the lease contract, defendant Wood Brothers “agree[d] to not cut,
punch, form, deform, . . . or test (in any metallurgical way), [Part X],

1. The original complaint in this case named Roush Racing as a defendant, but
plaintiff did not appeal from summary judgment granted in favor of Roush Racing.
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without] written consent by Solid Steel.” Defendant Wood Brothers
also “agree[d] to not ‘share’ any information obtained [from Part X]
with . . . any fellow NASCAR competitor.” Defendant Wood Brothers
installed a set of Part X on one of its race cars.

After the NASCAR race at Phoenix, defendant Wood Brothers
entered an agreement with Roush for the final two races of 2003. As
part of the agreement, defendant Pat Tryson, still employed by
defendant Wood Brothers, worked as crew chief for Roush for the
last two races of 2003. Defendant Tryson took at least one set of Part
X with him to Roush.

Defendant Wood Brothers’ lease contract with Solid Steel for Part
X terminated on 17 November 2003. Defendant Wood Brothers then
returned to Griffith and Solid Steel three (3) of the four (4) sets of
Part X leased under the contract, but not the set defendant Tryson
took to Roush. Plaintiff requested return of the fourth set of Part X,
but it was not immediately returned.

Before the fourth set of Part X was returned to Solid Steel, Eddie
Wood, in casual conversation with defendant Tryson, remarked,
“I wonder what the trick [to Part X] is.” Even though Eddie Wood
testified in his deposition that he meant nothing by this remark,
intending to return Part X to Solid Steel intact, defendant Tryson
interpreted this comment as an order to drill a hole in Part X and test
it metallurgically. Defendant Tryson drilled a core sample out of one
set of Part X and gave the core sample to an engineer for Roush. The
final set of Part X, minus the core sample, was returned to Griffith in
December 2003.

II. Procedural History

Plaintiff filed a complaint on 24 January 2005, seeking damages
from defendant Wood Brothers for misappropriation of trade secrets,
conversion, unfair and deceptive trade practices (UDTP), and breach
of contract. In the same complaint, he sought damages from defend-
ant Tryson for misappropriation of trade secrets, conversion, UDTP,
and interference with contractual relationship. Defendant Tryson
answered on or about 31 March 2005, denying the material allegations
of the complaint. Defendant Wood Brothers answered on or about 28
April 2005, also denying the material allegations in the complaint.

Defendant Wood Brothers filed a motion for summary judgment
on or about 30 November 2005. Defendant Tryson filed a motion for
summary judgment on or about 2 December 2005. The trial court
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entered summary judgment in favor of both defendants as to all
claims on or about 27 December 2005. Plaintiff appeals from entry of
summary judgment in favor of defendants.

III. Standard of Review

The trial court must grant summary judgment upon a party’s mo-
tion when “there is no genuine issue as to any material fact and . . .
any party is entitled to a judgment as a matter of law.” N.C. Gen. Stat.
§ 1A-1, Rule 56. (2005) On appeal, an order granting summary judg-
ment is reviewed de novo. Howerton v. Arai Helmet, Ltd., 358 N.C.
440, 470, 597 S.E.2d 674, 693 (2004).

Summary judgment is appropriate if: (1) the non-moving party
does not have a factual basis for each essential element of its claim;
(2) the facts are not disputed and only a question of law remains,
McNair v. Boyette, 282 N.C. 230, 235, 192 S.E.2d 457, 460 (1972); or
(3) if the non-moving party is unable to overcome an affirmative
defense? offered by the moving party, Bonestell v. North Topsail
Shores Condominiums, 103 N.C. App. 219, 222, 405 S.E.2d 222, 224
(1991) (holding that summary judgment was properly granted when
the claim was filed after the statute of limitations had run).

On the other hand, summary judgment is not appropriate when
there are conflicting versions of the events giving rise to the action,
or when there is no conflict about the events that occurred, but the
legal significance of those events is determined by a reasonable per-
son test. Lopez v. Snowden, 96 N.C. App. 480, 482-83, 386 S.E.2d 65,
66 (1989).

IV. Issues
A. Breach of Contract

[1] Plaintiff contends that the trial court erred when it granted sum-
mary judgment in favor of defendant Wood Brothers on the breach of
contract claim. We agree.

“The elements of a claim for breach of contract are (1) existence
of a valid contract and (2) breach of the terms of that contract.” Poor
v. Hill, 138 N.C. App. 19, 26, 530 S.E.2d 838, 843 (2000). The record
contains a contract signed by officers of Solid Steel and defendant

2. “An affirmative defense is a defense that introduces a new matter in an attempt
to avoid a claim, regardless of whether the allegations of the claim are true.” Williams
v. Pee Dee Electrical Membership Corp., 130 N.C. App. 298, 301-02, 502 S.E.2d 645,
647-48 (1998).
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Wood Brothers on 29 September 2003 for the lease of four sets of
Part X, which plaintiff purports to be a valid contract. In that con-
tract, defendant Wood Brothers “agree[d] to not cut, punch, form,
deform, . .. or test (in any metallurgical way), [Part X], [without] writ-
ten consent by Solid Steel.” Defendant Wood Brothers also “agree[d]
to not ‘share’ any information obtained [from Part X] with . . . any fel-
low NASCAR competitor.” The record contains evidence that a core
sample was drilled out of Part X and that the core sample was given
to a Roush engineer for testing. Defendant Wood Brothers denied
drilling out a core sample and giving it to a Roush engineer. If plain-
tiff proves that defendant Wood Brothers, through its agents, drilled
out a core sample or gave any part of it to a Roush engineer for test-
ing, either action would be a breach of an express term of the lease
contract. This evidence is sufficient to raise a genuine issue of mate-
rial fact as to the breach of contract claim. Defendant is therefore not
entitled to summary judgment on the breach of contract claim unless
it asserts an affirmative defense which plaintiff cannot overcome.

[2] Defendant asserts the affirmative defense that Solid Steel was
subject to revenue suspension per N.C. Gen. Stat. § 105-230 at the
time the contract was signed, thereby making the contract invalid. If
Solid Steel was in fact under revenue suspension per N.C. Gen. Stat.
§ 105-230, the contract it entered into with defendant Wood Brothers
would be invalid under North Carolina law. South Mecklenburg
Painting Contr’rs, v. Cunnane Grp., 134 N.C. App. 307, 312, 517
S.E.2d 167, 170 (1999) (holding that a contract entered into during a
period of revenue suspension per G.S. § 105-230 is invalid and may
not be enforced). However, N.C. Gen. Stat. § 105-2303 applies only to
entities whose “articles of incorporation, articles of organization, or
certificate of authority” have been suspended by the State of North

3. N.C. Gen. Stat. § 105-230 (2005) reads in pertinent part:

(a) If a corporation or a limited liability company fails to file any report or
return or to pay any tax or fee required by this Subchapter for 90 days after it
is due, the Secretary shall inform the Secretary of State of this failure. The
Secretary of State shall suspend the articles of incorporation, articles of or-
ganization, or certificate of authority, as appropriate, of the corporation or
limited liability company. . . . The powers, privileges, and franchises conferred
upon the corporation or limited liability company by the articles of incorpo-
ration, the articles of organization, or the certificate of authority terminate
upon suspension.

(b) Any act performed or attempted to be performed during the period of sus-
pension is ¢nvalid and of no effect, unless the Secretary of State reinstates the
corporation or limited liability company pursuant to G.S. 105-232.

(Emphasis added.)
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Carolina. It does not apply to entities that have been subject to simi-
lar actions in other states. N.C. Gen. Stat. § 105-230.

The record contains evidence that Solid Steel was incorporated in
Illinois, not North Carolina. There is no evidence that Solid Steel was
doing business in North Carolina when the contract was entered,*
and no evidence that Solid Steel ever had a certificate of authority
from the State of North Carolina. Drawing inferences from these facts
in plaintiff’s favor, as we must for purposes of summary judgment,
Collingwood, 324 N.C. at 66, 376 S.E.2d at 427, there is no evidence
that the State of North Carolina suspended the articles of incorpo-
ration or certificate of authority of Solid Steel, thereby invalidating
the lease contract. If proved, these inferences show that plaintiff is
able to overcome defendant Wood Brothers’ affirmative defense to
the lease contract. Therefore, defendant Wood Brothers has not
shown that it is entitled to summary judgment on the basis of its affir-
mative defense. Because defendant Wood Brothers has not shown
that it is entitled to summary judgment on either the elements of
plaintiff’s claim or on its own affirmative defense, we reverse entry of
summary judgment in favor of defendant Wood Brothers on the
breach of contact claim.

B. Tortious Interference with Contract

[3] Plaintiff contends that the trial court erred when it granted sum-
mary judgment on his claim for tortious interference with contract in
favor of defendant Tryson. We disagree.

Plaintiff argues that defendant Tryson interfered with the lease
contract between defendant Wood Brothers and Solid Steel by drilling
a core sample out of Part X. Defendant Tryson responds that the con-
tract was not breached, or alternatively, if it was breached, there is no
evidence that defendant Tryson induced defendant Wood Brothers to
breach the contract. An essential element of a claim for tortious inter-
ference with a contract is that “the defendant intentionally induces
the third person not to perform the contract.” United Laboratories,
Inc. v. Kuykendall, 322 N.C. 643, 661, 370 S.E.2d 375, 387 (1988).

Drawing all inferences from the evidence in plaintiff’s favor, we
conclude there is no evidence in the record that defendant Tryson
induced defendant Wood Brothers not to perform the lease contract.
Because plaintiff has not presented evidence to support an essential

4. At the date of the contract, Wood Brothers was headquartered in Virginia,
though it moved its headquarters to North Carolina before this lawsuit was filed.
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element of his claim for tortious interference with contract, the trial
court did not err in granting summary judgment in favor of defendant
Tryson on the claim of tortious interference with contract.
Accordingly, we affirm the judgment of the trial court on this claim.

C. Conversion

[4] Plaintiff contends that the trial court erred when it granted sum-
mary judgment in favor of defendant Wood Brothers and defendant
Tryson on the claim for conversion. We agree as to both defendants.

Plaintiff alleged that defendant Tryson converted Part X when,
without authorization, he (1) retained possession of the part, and (2)
drilled a core sample out of it. Plaintiff argued that defendant Tryson
is personally liable for conversion and also that defendant Wood
Brothers is liable for conversion under the doctrine of respondeat
superior. Defendant Tryson responded that he did not convert Part X
because (1) his possession of Part X was authorized by a lease con-
tract between Solid Steel and defendant Wood Brothers, and (2) he
did not know that removing the core sample was a violation of that
lease contract.

Conversion is defined as “an unauthorized assumption and exer-
cise of the right of ownership over goods or personal chattels belong-
ing to another, to the alteration of their condition or the exclusion of
an owner’s rights.” Lake Mary Ltd. Part. v. Johnston, 145 N.C. App.
525, 531, 5651 S.E.2d 546, 5652 (citation omitted) (emphasis added),
disc. review denied, 354 N.C. 363, 557 S.E.2d 538-39 (2001). A lease of
goods authorizes the “right to possession and use of goods for a
term.” N.C. Gen. Stat. § 25-2A-103 (2005). A lease of goods to a cor-
poration impliedly authorizes the employees or agents of the corpo-
ration to possess and use the goods for the lease term, because a cor-
poration can act only through its employees and agents. See State v.
Southern Ry. Co., 145 N.C. 359, 403, 59 S.E. 570, 591 (1907) (Clark,
C.J., dissenting); 2 William Meade Fletcher et al., Fletcher Cyclopedia
of the Law of Corporations § 275 (rev. vol. 2006); accord Cedric
Kushner Promotions, Ltd. v. King, 533 U.S. 1568, 165-66, 150 L. Ed. 2d
198, 206 (2001).

When possession and use of goods is authorized by a lease, an
action for conversion may lie if the lessee retains possession of the
goods beyond the term authorized by the lease, provided the lessor
demands the goods after the end of the lease term and the lessee
refuses to return them. See Hoch v. Young, 63 N.C. App. 480, 483, 305
S.E.2d 201, 203-04 (holding that because the defendant’s possession
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was initially authorized, the jury could find that the statute of limita-
tions for conversion does not begin to run until the owner’s lawful
demand for the goods is refused), disc. review denied, 309 N.C. 632,
308 S.E.2d 715 (1983); W. Page Keeton et al., Prosser and Keeton on
the Law of Torts § 15, at 98-100 (5th ed. 1984) [hereinafter Prosser];
Restatement of Torts (Second) § 237 cmt. g (1965); accord Guaranty
Nat. Ins. Co. v. Mihalovich, 435 P.2d 648, 652 (Wash. 1967) (holding
that absent demand and refusal, or some other decisive repudiation
of the owner’s rights, merely retaining a rental car beyond the return
date specified in the contract did not establish conversion). If the
defendant’s refusal to return the goods is not expressed, it may be
implied from the defendant’s conduct. Restatement of Torts (Second)
§ 237 cmt. g (1965). The determination of whether a defendant has
impliedly refused to return leased goods is generally a factual deter-
mination for a jury. Id.

According to the lease between defendant Wood Brothers and
Solid Steel, Part X was to be returned to Solid Steel on 17 November
2003. Defendant Tryson had possession of Part X after that date.
Plaintiff alleged that defendant Tryson would not return phone calls
and that an unidentified employee of defendant Wood Brothers
ignored his demand to return Part X in early December. From this evi-
dence, we conclude that whether defendant Tryson refused plaintiff’s
demand for return of Part X by implication raises a genuine issue of
material fact, which creates a jury question.

An action for conversion may also lie if leased goods are used in
a manner that is a “major or serious departure” from the use author-
ized by the lease. Prosser § 15, at 101. Whether an action is a major or
serious departure from a lease depends wholly on the facts of the
case and is a determination best suited for a jury. See Radford wv.
Norris, 63 N.C. App. 501, 503, 305 S.E.2d 64, 65 (1983) (whether a
party’s behavior is reasonable under the circumstances is a jury ques-
tion); see also 1 Dan B. Dobbs, The Law of Torts § 64, at 136-37 (2001)
(whether use of property amounts to conversion is determined by an
objective standard).

Under the terms of the lease, defendant Wood Brothers “agree[d]
to not cut, punch, form, deform, . . . or test (in any metallurgical way),
[Part X], [without] written consent by Solid Steel.” Defendant Wood
Brothers also “agree[d] to not ‘share’ any information obtained [from
Part X] with . . . any fellow NASCAR competitor.” It is undisputed that
defendant Tryson transported Part X to Roush Racing and that
defendant Tryson drilled a core sample out of Part X. The parties dis-
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agree, however, about whether these actions amount to a major or
serious departure from the terms of the lease. We conclude that this
disagreement creates a genuine issue of material fact, appropriate for
a jury to determine at trial.

Because there are genuine issues of material fact as to whether
defendant Tryson converted Part X by (1) retaining it beyond the term
authorized in the lease, or (2) using it in a manner not authorized by
the lease, we conclude that the trial court erred when it granted sum-
mary judgment in favor of defendant Tryson on the conversion claim.
Accordingly, we reverse.

[5] Next we consider whether plaintiff’s claim for conversion against
defendant Wood Brothers under the doctrine of respondeat superior
created a genuine issue of material fact sufficient to survive summary
judgment.® Under the doctrine of respondeat superior, an employer
may be held vicariously liable for the torts of its employee who is
acting within the scope of his employment. Creel v. N. C. Dep’t of
Health & Human Servs., 152 N.C. App. 200, 203, 566 S.E.2d 832, 834
(2002), cert. denied, 357 N.C. 163, 580 S.E.2d 363 (2003). The ques-
tion as to whether an employee is acting within the scope of his
employment is generally a factual determination for the jury.
Edwards v. Akion, 52 N.C. App. 688, 698, 279 S.E.2d 894, 900, aff’d
per curiam, 304 N.C. 585, 284 S.E.2d 518 (1981). Summary judgment
is not appropriate on this question unless reasonable minds could not
differ as to whether the actions of the employee were undertaken in
the scope of his employment. 52 N.C. App. at 698, 279 S.E.2d at
900; see also Boudreau v. Baughman, 322 N.C. 331, 346, 368 S.E.2d
849, 860 (1988).

It is undisputed that defendant Tryson was employed by defend-
ant Wood Brothers during the time relevant to this lawsuit. Defendant
Tryson was responsible to maximize performance of defendant Wood
Brothers’ race car. Plaintiff contends therefore that drilling a core
sample from Part X to determine why it performed the way it did was
within the scope of Tryson’s employment. Eddie Wood, on the other
hand, testified in his deposition that defendant Tryson acted com-

5. Inits brief, defendant Wood Brothers’ only defense to the conversion claim was
that the lease contract for Part X was invalid; therefore, no conversion claim can be
based on a purported use of Part X beyond what was authorized in the lease. How-
ever, considering the lease contract to be invalid weakens defendant Wood Brothers’
argument for summary judgment in its favor, because the most fundamental ques-
tion in this action for conversion is whether the undisputed possession and use of Part
X by defendant Tryson and defendant Wood Brothers was authorized by its owner,
Solid Steel.
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pletely on his own when he drilled out the core sample. We conclude
that reasonable minds could differ as to whether or not this action
was within the scope of defendant Tryson’s employment. Summary
judgment was therefore not appropriate as to defendant Wood
Brothers’ liability for defendant Tryson’s actions under the doctrine
of respondeat superior. Accordingly, we reverse.

D. Misappropriation of Trade Secret

[6] Plaintiff contends that the trial court erred when it granted sum-
mary judgment on his claim for misappropriation of trade secret in fa-
vor of defendant Wood Brothers and defendant Tryson. We disagree.

Plaintiff argues that Part X meets the statutory definition of a
trade secret, and that defendant Wood Brothers and defendant
Tryson misappropriated that trade secret to improve performance on
their race cars without paying Solid Steel for it. In response, defend-
ant Wood Brothers and defendant Tryson argue that Part X is not a
trade secret because it can be reverse engineered, and that even if it
is a trade secret, there is no evidence that either defendant Wood
Brothers or defendant Tryson ever learned the secret, or that they
ever used the secret to profit themselves.

A “trade secret” is

business or technical information, including but not limited to a
formula, pattern, program, device, compilation of information,
method, technique, or process that:

a. Derives independent actual or potential commercial value
from not being generally known or readily ascertainable
through independent development or reverse engineering by
persons who can obtain economic value from its disclosure or
use; and

b. Is the subject of efforts that are reasonable under the circum-
stances to maintain its secrecy.

N.C. Gen. Stat. § 66-152 (2005) (emphasis added).

As discussed above, summary judgment is appropriate if the facts
are undisputed and only a question of law remains. Griffith admitted
in his deposition that his idea for Part X was readily ascertainable
through reverse engineering. Therefore, Griffith’s idea cannot be
defined as a “trade secret” as a matter of law, and we affirm the trial
court’s grant of summary judgment in favor of both defendants on
this issue.
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E. Unfair and Deceptive Trade Practices

[7] Plaintiff contends that the trial court erred when it granted
summary judgment on his claim for unfair and deceptive trade prac-
tices in favor of defendant Wood Brothers and defendant Tryson. We
disagree.

Plaintiff argues that breach of contract, retention of the core sam-
ple drilled out of Part X for three years, together with misappropria-
tion of a trade secret support a claim for UDTP. In response, defend-
ants argue that plaintiff has not presented evidence that defendants
committed an unfair or deceptive act or practice. They further argue
that plaintiff has not proved any damages resulting from any unfair
and deceptive trade practices on the part of defendants.

To succeed on a claim for UDTP, a plaintiff must prove: “(1)
defendants committed an unfair or deceptive act or practice; (2) in or
affecting commerce; and (3) that plaintiff was injured thereby.” First
Atl. Mgmt. Corp. v. Dunlea Realty Co., 131 N.C. App. 242, 252, 507
S.E.2d 56, 63 (1998); N.C. Gen. Stat. § 75-1.1 (2005). “A practice is
unfair when it offends established public policy as well as when the
practice is immoral, unethical, oppressive, unscrupulous, or substan-
tially injurious to consumers.” Marshall v. Miller, 302 N.C. 539, 548,
276 S.E.2d 397, 403 (1981). Mere breach of contract is not sufficient
to sustain an action for UDTP, but if the breach is surrounded by sub-
stantial aggravating circumstances, it may sustain an action for
UDTP. Branch Banking and Trust Co. v. Thompson, 107 N.C. App.
53, 62, 418 S.E.2d 694, 700, disc. review denied, 332 N.C. 482, 421
S.E.2d 350 (1992); see also Garlock v. Henson, 112 N.C. App. 243, 246,
435 S.E.2d 114, 115 (1993) (holding that when the defendant forged a
bill of sale and lied for three years in order to deprive plaintiff of a
sum of money owed under a contract, the defendant’s actions were
sufficient to sustain a claim for UDTP); Foley v. L & L International,
88 N.C. App. 710, 714, 364 S.E.2d 733, 736 (1988) (holding that evi-
dence the defendant retained plaintiff’s down payment for seven
months and continually maintained that the car was on its way even
though it had not been ordered supported a claim for UDTP); Mapp
v. Toyota World, Inc., 81 N.C. App. 421, 426, 344 S.E.2d 297, 301, disc.
review denied, 318 N.C. 283, 347 S.E.2d 464 (1986) (holding that when
agreement to a contract is fraudulently induced by a promise to allow
rescission of the contract, breach of that promise is sufficient to sus-
tain an action for UDTP). Plaintiff has presented no evidence of sub-
stantial aggravating circumstances surrounding the alleged breach of
contract. We already determined that plaintiff’s trade secret claim is
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without merit. There is no evidence in the record that defendants
deceived plaintiff to induce him to enter the contract. Additionally,
plaintiff has not forecast evidence which would demonstrate that
retaining a small core sample from a leased part for three years is
“immoral, unethical, oppressive, unscrupulous, or substantially inju-
rious to consumers.” Marshall, 302 N.C. at 548, 276 S.E.2d at 403. In
sum, plaintiff has failed to support an essential element of his UDTP
claim and summary judgment was therefore properly granted on the
claim. Accordingly, we affirm the trial court’s grant of summary judg-
ment in favor of both defendants on the UDTP claim.

V. Conclusion

The grant of summary judgment by the trial court is affirmed in
part and reversed in part. We affirm the trial court orders granting
summary judgment in favor of defendants on the trade secret claim,
the tortious interference with contract claim, and the UDTP claim. We
reverse the trial court orders granting summary judgment in favor of
defendant Wood Brothers on the breach of contract claim, and in
favor of defendant Wood Brothers and defendant Tryson on the con-
version claim, and remand.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.

Judges TYSON and STEPHENS concur.

IN THE MATTER OF: M.A.LB.K.

No. COA07-46
(Filed 19 June 2007)

1. Termination of Parent Rights— grounds—failure to assume
responsibility as father
The trial court properly found grounds to terminate respond-
ent-father’s parental rights in a child born out of wedlock where
he took none of the steps required by N.C.G.S. § 7B-111(a)(5) to
legitimate the child and to assume his responsibilities as the
child’s father.
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2. Termination of Parental Rights— decision by same judge
who had previously terminated other parent’s rights—no
error

There was no error where a judge who had previously ter-
minated a mother’s parental rights concluded that it was in
the best interest of the child to terminate the father’s rights.
Nothing suggests reliance by the court upon evidence other than
that presented at the father’s hearing, and the court was entitled
to take judicial notice that the mother’s rights had been termi-
nated. Moreover, this district has a Family Court, one of the pri-
mary characteristics of which is the assignment of one judge to
one family.

Appeal by respondent from order entered 13 October 2006 by
Judge Debra Sasser in Wake County District Court. Heard in the
Court of Appeals 14 May 2007.

Wake County Attorney’s Office, by Corinne G. Russell, for Wake
County Human Services, petitioner-appellee.

Poyner & Spruill, LLP, by Bryn Dodge Wilson, for Guardian
ad Litem.

Annick Lenoir-Peek, for respondent-appellant.

JACKSON, Judge.

Respondent L.B., father of the minor child M.A.I.LB.K., appeals
from an order terminating his parental rights. In an opinion filed 6
March 2007, this Court affirmed the termination of the respondent-
mother S.K.’s parental rights to the child. In re M.A.I. B.K., 182 N.C.
App. 175 LEXIS 482, 641 S.E.2d 417 (2007) (unpublished).

M.A.LLB.K. was born out of wedlock in New York in July 1999, and
moved to Wake County, North Carolina with respondent-mother.
Wake County Human Services (“DSS”) obtained nonsecure custody
of the child and placed her in foster care on 1 July 2004, following
respondent-mother’s incarceration on charges of obtaining property
by false pretenses and forgery. At the time of her arrest, the mother
was unemployed and homeless. Although she identified respondent-
father to DSS as the child’s putative father, DSS’ attempts to locate
him in New York were unavailing.

M.A.LLB.K. was adjudicated a neglected and dependent juvenile
on 15 September 2004. On 30 January 2006, DSS filed a petition to ter-
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minate both respondents’ parental rights, alleging the following
two grounds for termination as to respondent-father: (1) that he
had neglected M.A.LLB.K., and it was probable that such neglect
would be repeated if she were placed in his care, and (2) that
M.A.L.LB.K. had been born out of wedlock, and respondent-father had
not established his paternity judicially or by affidavit filed with the
North Carolina Department of Health and Human Services, had not
legitimated the child, and had not provided substantial financial sup-
port or consistent care for the child or her mother. See N.C. Gen. Stat.
§ 7B-1111(a)(1), (5) (2005). Attached to the petition was an affidavit
from the North Carolina Department of Health and Human Services
(“NCDHHS”), affirming that “[n]o Affidavit of Paternity has been
received from any person acknowledging paternity or purporting to
be the father of [M.A.I.LB.K.].” The petition was served upon respond-
ent-father by publication, and he appeared at the termination hearing
scheduled for 21 June 2006. The trial court granted respondent-
father’s request for appointed counsel and a continuance to prepare
for the proceedings. The trial court then proceeded with respondent-
mother’s termination hearing, and entered an order terminating her
parental rights on 20 July 2006.

The trial court held respondent-father’s termination hearing on 20
September 2006. DSS Social Worker Heather Shapiro (“Shapiro”),
who had supervised M.A.I.B.K.’s foster care since July of 2004, testi-
fied that respondent-father was never married to respondent-mother
and had not established his paternity of M.A.I.B.K. or legitimated the
child prior to the filing of DSS’s petition; nor had an affidavit of pater-
nity been filed with NCDHHS. Respondent-father told Shapiro that he
had not seen M.A.I.LB.K. since she was two years old, and although he
was not “in a position to care for” M.A.ILB.K., he “did have relatives
that he wanted to see her placed with possibly.” Other than inquiring
about the results of the paternity test in July 2006, respondent-father
did not contact Shapiro about the child after their initial interview.
His friend, Trudy Beamon (“Beamon”), called Shapiro to request a
visit with the child while respondent-father and Beamon were in
North Carolina for the termination hearing. At no time did respond-
ent-father provide any support for respondent-mother or M.A.I.LB.K,,
and even after learning the results of the paternity test which deter-
mined he was the child’s father, he made no attempt to communi-
cate with the child. In addition to Shapiro’s testimony, the trial court
took judicial notice of the order terminating the parental rights of
respondent-mother and the prior adjudication of neglect entered on
15 September 2004.
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Respondent-father testified, inter alia, that although respondent-
mother told him that he was M.A.ILB.K.’s father within two months
of her birth in 1999, he “didn’t know for sure one way or the other.”
He stated that he tried to arrange a paternity test in New York, but
that respondent-mother had “just disappeared” with the child.
Respondent-father was aware that his friend, William Worth, was in
touch with respondent-mother but he made no effort to communicate
with her or to ascertain her whereabouts through Worth. In June of
2006, four or five years since his last contact with respondent-mother,
respondent-father learned from Worth that “her parental rights were
about to be taken from her.” After speaking to respondent-mother’s
attorney, respondent-father obtained a paternity test through DSS in
June 2006, and learned conclusively that he was M.A.I.LB.K.’s father in
July 2006. He acknowledged that he had not established his paternity
of M.A.LLB.K. prior to June 2006, and had neither legitimated nor pro-
vided any support for the child.

After hearing the parties’ evidence, the trial court found each
of the grounds for termination as alleged by DSS under section
7B-1111(a)(1) and (5). The court then heard additional testimony
from Shapiro, respondent-father, and Beamon regarding the best
interests of M.A.I.B.K. The trial court also considered a report on the
child’s best interests submitted by her guardian ad litem. Based upon
the evidence at disposition, the trial court concluded that termination
of respondent-father’s parental rights would facilitate the permanent
placement plan of adoption and would serve the best interests of the
child. The order terminating respondent-father’s parental rights was
entered on 13 October 2006.

We initially note that respondent-father asserts twenty-four
assignments of error in the record on appeal. However, respondent-
father’s brief addresses only eight of the assignments of error.
Therefore, the remaining assignments of error for which no argu-
ment has been presented are deemed abandoned. N.C. R. App. P.
28(b)(6) (2006).

[1] On appeal, respondent-father asserts that the evidence adduced
at the termination hearing was insufficient to support either of the
grounds for termination found by the trial court.

At the initial, adjudicatory stage of termination proceedings, the
petitioner “ ‘must show by clear, cogent, and convincing evidence that
grounds authorizing the termination of parental rights exist’ ” under
North Carolina General Statutes, section 7B-1111(a). In re L.A.B., 178



222 IN THE COURT OF APPEALS

IN RE M.A.LB.K.
[184 N.C. App. 218 (2007)]

N.C. App. 295, 298, 631 S.E.2d 61, 64 (2006) (citation omitted). A find-
ing of any one of the statutory grounds for termination is sufficient.
In re Taylor, 97 N.C. App. 57, 64, 387 S.E.2d 230, 233-34 (1990).
Where, as here, a respondent does not challenge any of the trial
court’s adjudicatory findings of fact by a properly briefed assignment
of error, the findings are deemed to be supported by competent evi-
dence and are binding on appeal. Koufman v. Koufman, 330 N.C. 93,
97, 408 S.E.2d 729, 731 (1991). Therefore, our review is limited to a
determination of whether the facts found by the trial court support its
conclusion that a ground for termination exists pursuant to section
7B-1111(a). In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676
(1997) (citing In re Montgomery, 311 N.C. 101, 111, 316 S.E.2d 246,
253 (1984)).

Under North Carolina General Statutes, section 7B-1111(a)(5),
the trial court may terminate a father’s parental rights if it finds as
follows:

The father of a juvenile born out of wedlock has not, prior to the
filing of a petition or motion to terminate parental rights:

a. Established paternity judicially or by affidavit which has been
filed in a central registry maintained by the Department of
Health and Human Services; provided, the court shall inquire
of the Department of Health and Human Services as to
whether such an affidavit has been so filed and shall incorpo-
rate into the case record the Department’s certified reply; or

b. Legitimated the juvenile pursuant to provisions of G.S. 49-10
or filed a petition for this specific purpose; or

c. Legitimated the juvenile by marriage to the mother of the juve-
nile; or

d. Provided substantial financial support or consistent care with
respect to the juvenile and mother.

N.C. Gen. Stat. § 7B-1111(a)(56) (2005). In its termination order, the
trial court made particularized findings as to M.A.I.LB.K.’s out-of-wed-
lock birth and respondent-father’s failure to take any of the actions
required by this subsection. Rather than contest the sufficiency of the
trial court’s findings under section 7B-1111(a)(5), respondent-father
asserts that the actions of respondent-mother after the birth of
M.A.LB.K. “prevented [him] from taking any of the steps required to
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establish paternity” or to provide support and care for the child.
While acknowledging the “bright line test” adopted by our courts
in interpreting this subsection, he suggests that this Court “should
set aside its’ [sic] prior line of cases which apply N.C. Gen. Stat.
§ 7B-1111(a)(5) without consideration for the particular circum-
stances of each case.”

Respondent-father likens his circumstances to that of the father
in A Child’'s Hope, LLC v. Doe, 178 N.C. App. 96, 630 S.E.2d 673
(2006), and he argues that, for reasons similar to those stated in the
dissent in A Child’s Hope, we should set aside the bright line test. We
find no merit to respondent-father’s claim. In A Child’s Hope, this
Court reiterated that the provisions of section 7B-1111(a)(5) are
applied strictly, without regard to the respondent-father’s knowledge
of the minor child:

Our Court has previously considered and rejected the argument
that a putative father “was unable to take the steps set out in N.C.
Gen. Stat. § 7B-1111(a)(5) because he did not know of” the exist-
ence of the child. The similarity of the requirements between the
statute permitting the termination of a putative father’s rights and
the statute requiring the consent of a father of a child born out of
wedlock to its adoption reflect the intention of the legislature not
to make an “illegitimate child’s future welfare dependent on
whether or not the putative father knows of the child’s existence
at the time the petition is filed.”

Id. at 103, 630 S.E.2d at 677 (quoting In re T.L.B., 167 N.C. App.
298, 302-03, 605 S.E.2d 249, 252 (2004); citing In re Adoption of Clark,
95 N.C. App. 1, 8, 381 S.E.2d 835, 839 (1989), rev’d on other grounds,
327 N.C. 61, 393 S.E.2d 791 (1990)). In A Child’s Hope, we held that
the respondent-father’s failure to take any of the acts set forth in
section 7B-1111(a)(5) required the district court to find grounds for
termination thereunder, notwithstanding evidence that the mother
hid the child’s existence from the father by claiming to have miscar-
ried. Id. at 105, 630 S.E.2d at 678. While expressing “no doubt that the
biological mother thwarted respondent’s parental rights by lying
about the status of the pregnancy[,]” this Court concluded that sec-
tion 7B-1111(a)(5) “is explicit in its requirements and there was no
evidence that respondent met those requirements.” Id. at 105, 630
S.E.2d at 678.

Here, the record is equally clear that respondent-father took none
of the steps required by section 7B-1111(a)(5) to assume his respon-
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sibilities as M.A.I.B.K.’s father. Unlike the father in A Child’s Hope,
respondent-father was aware of his daughter’s existence and had
been told by the child’s mother that he was the father. Respondent-
father also saw the child on at least two occasions. Moreover, despite
knowing that his friend, William Worth, was in contact with respond-
ent-mother, respondent-father made no attempt to contact her regard-
ing M.A.ILB.K. over a period of almost seven years. In addition, unlike
the father in A Child’s Hope, once respondent-father learned he was
the father of M.A.I.LB.K,, he still took no action to communicate with
or provide support for the child. Accordingly, we hold the trial court
properly found grounds to terminate respondent-father’s parental
rights under North Carolina General Statutes, section 7B-1111(a)(5).
Because we uphold the court’s adjudication under section
7B-1111(a)(5), we need not review the second ground for termina-
tion found under section 7B-1111(a)(1). Taylor, 97 N.C. App. at 64,
387 S.E.2d at 233-34.

[2] Respondent-father next claims the trial court violated the pro-
cedures set forth in North Carolina General Statutes, sections
7B-1109(e) and -1110(a) (2005), by considering M.A.I.B.K.’s best in-
terests prior to adjudicating the existence of grounds to terminate his
parental rights. As the basis for this argument, he notes that the trial
judge who presided over his termination hearing previously heard
evidence and reached conclusions about the best interests of the
child in terminating respondent-mother’s parental rights on 20 July
2006. Respondent-father suggests that the trial judge’s disposition in
his case was impermissibly “tainted” by her earlier disposition of the
mother’s case.

Our Juvenile Code contemplates a two-stage proceeding for the
termination of parental rights. See, e.g., In re White, 81 N.C. App. 82,
85, 344 S.E.2d 36, 38 (1986) (citing Montgomery, 311 N.C. at 110, 316
S.E.2d at 252). During the initial, adjudicatory stage prescribed by
section 7B-1109, “[t]he court shall take evidence, find the facts, and
shall adjudicate the existence or nonexistence of any of the circum-
stances set forth in G.S. 7B-1111 which authorize the termination of
parental rights of the respondent.” N.C. Gen. Stat. § 7B-1109(e)
(2005). The second, dispositional stage is governed by North Carolina
General Statutes, section 7B-1110, which provides, “[a]fter an adjudi-
cation that one or more grounds for terminating a parent’s rights
exist, the court shall determine whether terminating the parent’s
rights is in the juvenile’s best interest.” N.C. Gen. Stat. § 7B-1110(a)
(2005). The trial court need not conduct a separate and distinct hear-
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ing for each stage, however, and may hear adjudicatory and disposi-
tional evidence concurrently, provided that it applies the appropriate
standard of proof at each stage. White, 81 N.C. App. at 85, 344 S.E.2d
at 38. Moreover, “‘[e]vidence heard or introduced throughout the
adjudicatory stage, as well as any additional evidence, may be con-
sidered by the court during the dispositional stage.”” In re J.B., 172
N.C. App. 1, 23, 616 S.E.2d 264, 277 (2005) (quoting In re Blackburn,
142 N.C. App. 607, 613, 543 S.E.2d 906, 910 (2001)). The trial court’s
determination of a child’s best interests at disposition is reviewed
only for an abuse of discretion. Id. at 24, 616 S.E.2d at 278 (citing In
re Nolen, 117 N.C. App. 693, 700, 4563 S.E.2d 220, 225 (1995)).

We find no error in the procedures employed by the trial court in
the instant case. While not required to do so, the trial court con-
ducted a separate dispositional hearing after adjudicating the exist-
ence of grounds for termination of respondent-father’s rights.
Nothing in the trial court’s dispositional findings and conclusions
suggests its reliance upon any evidence other than what was pre-
sented by the parties at the hearing for respondent-father. Moreover,
in evaluating the best interests of M.A.I.LB.K., the trial court was enti-
tled to take judicial notice that the respondent-mother’s parental
rights also had been terminated. See generally J.B., 172 N.C. App. at
16, 616 S.E.2d at 273 (“ ‘A trial court may take judicial notice of ear-
lier proceedings in the same cause.” ”) (quoting In re Isenhour, 101
N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991)). Respondent-father cites
no authority that would bar a trial judge from presiding in an action
to terminate the parental rights of one parent of a child simply
because the judge previously has terminated the rights of the other
parent. See N.C. R. App. P. 28(b)(6) (2006).

In addition, we note that the Tenth Judicial District has a special-
ized division of the District Court known as Family Court. The Family
Court program began with a pilot program in three judicial districts
in 1999, and the Administrative Office of the Courts has since ex-
panded the Family Court program to eleven judicial districts in North
Carolina. One of the primary characteristics of the Family Court is its
“one judge, one family” policy. This policy is “[o]ften cited as the most
critical component of any successful family court,” as it helps “avoid
the fragmentation, the duplication of effort and expense, and the
potential for conflicting court orders” in a domestic case. Cheryl
Daniels Howell, North Carolina’s Experiment with Family Court,
Popular Gov’t, Summer 2000, at 15, 18.
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Pursuant to the authority granted by North Carolina General
Statutes, section 7A-146,1 the Tenth Judicial District has adopted
local rules which govern its juvenile Family Court cases. These rules
require judicial assignment of one judge to each juvenile’s case.
Specifically, Rule 19.1 of the Tenth Judicial District Juvenile
Abuse/Neglect/Dependency Court Rules, which became effective 15
February 2006, provides as follows:

19.1 Judicial Assignment upon Adjudication.

Once a juvenile case involving allegations of abuse, neglect, or
dependency has been adjudicated, that case shall be assigned to
the judge presiding over the Adjudication/Disposition hearing. All
subsequent hearings in the case shall be scheduled before the
same judge, including Termination of Parental Rights hearings
and future adjudications regarding the same juvenile(s), unless
extraordinary circumstances require otherwise.

10th Jud. Dist. Juv. Abuse/Neglect/Dependency Ct. R. 19.1 (Feb.
15, 2006).

The petition for termination of parental rights in this case was
filed just prior to the effective date for Rule 19.1, but this Rule was in
effect at the time of the termination of parental rights hearings of
both the mother and respondent-father. Therefore, Judge Sasser, as
the assigned judge in juvenile court, was required pursuant to Rule
19.1 to hear all juvenile matters involving M.A.I.B.K., “unless extraor-
dinary circumstances require[d] otherwise.” Id. Respondent-father
has not argued any extraordinary circumstances in this case which
would call for removal or recusal of the assigned judge. The fact that
the assigned judge would have heard other matters involving the par-

1. North Carolina General Statutes, section 7A-146 (2005) states in pertinant part:

The chief district judge, subject to the general supervision of the Chief Justice of
the Supreme Court, has administrative supervision and authority over the operta-
tion of the district courts and magistrates in [her] district. These powers and
duties include, but are not limited to, the following:

(1) Arranging schedules and assigning district judges for sessions of district
courts;

(2) Arranging or supervising the calendaring of noncriminal matters for trial
or hearing;

(7) Arranging sessions, to the extent practicable for the trial of specialized cases,
including traffic, domestic relations, and other types of cases, and assigning
district judges to preside over these sessions so as to permit maximum prac-
ticable specialization by individual judges . . . .
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ticular child and/or family is entirely appropriate in juvenile Family
Court cases such as this one.

As further support for his claim that the trial court pre-judged
the issue of M.A.ILB.K.’s best interests, respondent-father contends
the “only findings of facts which refer to [him]” on the issue of
M.A.L.B.K.’s best interests are the following:

39. That it is in the best interests of M.A.I.LB.K. that the rights of
the father, [L.B.], be terminated.

41. That the conduct of the father . .. has been such as to demon-
strate that he will not promote the healthy and orderly, phys-
ical and emotional well being of the child, M.A.I.B.K.

42. That the minor child, M.A.I.LB.K., is in need of a permanent
plan of care at the earliest possible age which can be ob-
tained only by the severing of the relationship between the
child and her father, and by termination of the parental rights
of the father[.]

43. That it is in the best interests of the child, M.A.I.B.K., that the
parental rights of the father . . . be terminated.

Respondent-father contends these findings “are not supported by
competent evidence” and are mere reiterations of conclusions of law
appearing elsewhere in the order.

Again, we find no merit to this claim. Regarding the quantity of
the trial court’s findings on the child’s best interests vis a vis
respondent-father, we note that he fails to reckon with the following
uncontested findings pertinent to the issue:

18. That when the child was born, the father believed, but was
not 100% sure, that he was the father of the child.

19. That the father last saw the child when she was two and a half
years old.

21. That when the mother left with the child the father took no
steps to find the child or the child’s mother.
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That the father and mother have, and have had since the
birth of the child, a mutual acquaintance in the child’s god-
father[, Worth].

That after the mother left with the child, the father was aware
the mother occasionally contacted [Worth].

That the father never asked [Worth] if he knew the where-
abouts of the mother or the child; the father did not ask
[Worth] to relay messages to the mother or the child; and
the father took no steps to utilize [Worth] as a way to look for
the child.

That the father has not legitimated the child by statute or
through marriage.

That the father has provided no financial support for the child
during her life.

That the father did not establish paternity for the child prior
to the filing of the petition to terminate parental rights.

That the father’s first appearance in this matter was at a hear-
ing initially held on June 21, 2006. The father met with the
social worker at this time. He told the social worker that he
is not in a position to care for the child in the future, but
wants her to live with family in New York.

That since that date the father has not traveled to North
Carolina to visit with the child. The father did not send the
child any cards or gifts. He did not request a visit until,
through his companion, he requested to see the child while he
was in town for today’s hearing.

That the permanent plan for M.A.LLB.K. is adoption. The
agency at this time is looking at the foster parent who is in-
terested in adopting.

That a child needs stability and needs a safe and secure sense
of belonging in order to develop a healthy life. It is not a safe,
permanent plan for a child to be in limbo in foster care . . . .

That the child has been placed with the current foster par-
ent[] since she has been in care and has developed a strong
bond with her. M.A.I.B.K. also has a strong bond with the fos-
ter parent’s extended family.
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34. That M.A.I.LB.K. is a very adoptable child. She is articulate,
intelligent, outgoing, beautiful, has no behavior issues and
does well in school.

35. That M.A.I.B.K. and her father have no bond.

36. That M.A.I.B.K. turned seven years of age . . ., and the likeli-
hood of her adoption appears great.

See N.C. Gen. Stat. § 1110(a)(1)-(6) (2005). Moreover, we find ample
support for findings of fact 39, and 41-43 in the testimony of Shapiro
and respondent-father, and the guardian ad litem’s report. The report
noted respondent-father’s failure to provide the guardian ad litem
with promised documentation regarding his criminal and employ-
ment histories, housing, and other information pertinent to his ability
to care for a child. It also noted that he “made no efforts to acknowl-
edge [M.A.L.B.K.’s] birthday in mid July or to request [] visits or phone
call privileges.” The report advised the trial court that M.A.ILB.K.
“continues to thrive in her original foster care placement” and “is very
bonded with her foster mother.” The foster mother was described as
“anxious to take permanent custody of [M.A.I.B.K.] if [] she becomes
free for adoption.” The guardian ad litem portrayed M.A.I.B.K. as hav-
ing experienced “a tremendous amount of grief, loss and stress in her
short life[,]” pointing specifically to her loss of respondent-mother
after five “very chaotic” years in her care. She concluded her report
as follows:

M.A.LLB.K. needs a stable nurturing permanent home. . . . It is
apparent that [she] is doing very well and feels safe and secure in
her present home. This Guardian feels that [it] is in the best inter-
est of M.A.ILB.K. to be adopted by her current foster parent.

Finally, although the determination of a child’s best interests is in the
nature of a conclusion of law rather than pure fact-finding, see Helms,
127 N.C. App. at 511, 491 S.E.2d at 676, we hold the trial court’s con-
clusion to be fully supported by its findings of fact and the evidence
presented at the hearing. Respondent-father’s final assignment of
error is overruled.

Affirmed.

Judges STEPHENS and STROUD concur.
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CHRISTOPHER BRYAN VENTERS, PLAINTIFF v. JOHN ALBRITTON, DEFENDANT

No. COA06-1261
(Filed 19 June 2007)

1. Judgments— motion to set aside default denied—service
of process—sufficiency
The trial court did not err by denying defendant’s motion pur-
suant to Rule 60(b)(4) to set aside an entry of default and a
default judgment, made on the ground that the default had been
obtained by the misrepresentation of plaintiff’s counsel concern-
ing service, where defendant had given a multitude of addresses
that he provided to plaintiff and others involved, and the infor-
mation available to plaintiff made the addresses appear to be
proper. Plaintiff’s attempts at service complied with N.C.G.S.
§ 1A-1, Rules 4 and 5.

2. Judgments— default—motion to set aside—service of
process issues—no extraordinary circamstances
There were no extraordinary circumstances warranting
defendant’s relief from a default judgment pursuant to N.C.G.S.
§ 1A-1, Rule 60(b)(6) where defendant’s motion was based on
service of process issues, but the trial court’s finding that defend-
ant was given proper notice, intentionally refused to receive
notices and knowingly refused to respond to interrogatories was
supported by the evidence and was thus binding.

3. Process and Service— purposeful evasion—actual notice—
due process satisfied

The requirements of N.C.G.S. § 1A-1, Rule 5(b) were met,
along with defendant’s right to due process and notice, where
defendant purposefully used multiple addresses, purposefully
avoided service, and had actual notice of the action.

4. Judgments— default—alleged flaws in service—default
correctly entered

There was no basis for disturbing liens which resulted from
a default judgment where defendant alleged flaws in the service
of process and violations of due process, but the trial court prop-
erly found that the default judgment had been correctly and prop-
erly entered.
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5. Appeal and Error— preservation of issues—differing
objections at trial and on appeal

Defendant’s argument that a print-out from the Secretary of
State’s website showing the address of his corporation was
hearsay was not considered on appeal because his objection at
trial was based on relevancy. Moreover, defendant testified to the
same information.

6. Evidence— introduction of same evidence—objection
waived

Defendant waived any objection to an affidavit concerning
his address when he testified to the same information.

Appeal by defendant from order entered 27 April 2006 by Judge
William C. Griffin, Jr., in Beaufort County Superior Court. Heard in
the Court of Appeals 28 March 2007.

Gaskins & Gaskins, PA., by Herman E. Gaskins, Jr., for
plaintiff-appellee.

William H. Dowdy, for defendant-appellant.

JACKSON, Judge.

On 27 October 2004, Christopher Bryan Venters (“plaintiff”) com-
menced a civil action against John Albritton (“defendant”). The action
arose out of an automobile accident on 29 November 2003, in which
plaintiff was the owner and driver of a vehicle which struck a horse
owned by defendant. The summons in the case listed two addresses
for defendant: 430 West Fourth Street, Washington, North Carolina
(“430 W. 4th Street”); and 1018 East Fifth Street, Washington, North
Carolina (“1018 E. 5th Street”). The record is unclear at which
address plaintiff obtained service upon defendant of the summons
and complaint on 4 November 2004. On 1 December 2004, defendant
filed a Motion and Order for Extension of Time to answer. In his mo-
tion, defendant listed the address of 1018 East Fifth Street,
Washington, North Carolina 27889, as his address. On 3 January 2005,
defendant filed pro se a letter with the Beaufort County Clerk of
Court generally denying any liability and specifically denying that the
horse involved in the accident was his.

On 22 February 2005, the trial court mediator assigned to the case
sent a letter to defendant at the 430 W. 4th Street address. Defendant
then contacted the mediator’s secretary and informed her that Post
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Office Box 2102, Washington, North Carolina 27889 (“P.O. Box 2102”)
should be used as the address at which to contact him.

On 6 July 2005, plaintiff attempted to serve defendant with plain-
tiff’s First Set of Interrogatories and Request for Production of
Documents, via certified mail to the P.O. Box 2102 address. Defendant
was given several notices of the mailing by the Post Office, however
it went unclaimed, and was returned to plaintiff on 22 July 2005.
Plaintiff made a second attempt to serve defendant with the discov-
ery request on 28 July 2005, also via certified mail but to the 430 W.
4th Street address. Defendant again was given several notices of this
mailing, and it too went unclaimed and eventually was returned to
plaintiff on 17 August 2005.

Plaintiff filed a Motion to Compel Answers to Plaintiff’s First Set
of Interrogatories and Request for Production of Documents on 8
September 2005, which was served on defendant via the 430 W. 4th
Street address. The Notice of Hearing for plaintiff’s motion was
served via mail on defendant on this same date, and also to the 430 W.
4th Street address. Defendant failed to appear at the hearing on plain-
tiff’s motion, and an Order compelling defendant to answer plaintiff’s
interrogatories was entered 20 September 2005, giving defendant
until 10 October 2005 to comply with plaintiff’s request for discovery.
Defendant failed to comply with discovery as ordered.

A second Order compelling defendant to comply with plaintiff’s
request for discovery was signed on 17 October 2005, giving defend-
ant until 17 November 2005 to answer plaintiff’s First Set of Inter-
rogatories and Request for Production of Documents. Defendant was
served personally with this order on 4 November 2005 at his farm
located at 6307 Highway 17 South, Chocowinity, North Carolina.
Following service of the Order, defendant contacted plaintiff’s coun-
sel, went to counsel’s office, and received a copy of plaintiff’s discov-
ery request. Defendant never responded to plaintiff’s interrogatories.

On 18 November 2005, plaintiff filed a Motion to Strike
Defendant’s Pleadings, based upon defendant’s failure to respond to
plaintiff’s First Set of Interrogatories and Request for Production of
Documents. The motion, along with a Notice of Hearing on the
motion, was served on defendant via mail at the 430 W. 4th
Street address. The hearing on plaintiff’s motion to strike defend-
ant’s pleadings was held 28 November 2005. Defendant failed to
appear. The trial court ordered defendant’s pleadings stricken, due to
defendant’s failure to comply with plaintiff’s discovery requests
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and the trial court’s orders to comply. The trial court then entered
default against defendant.

Plaintiff filed a Motion for Default Judgment on 1 December
2005, and the motion, along with a notice of hearing, was served on
defendant via mail to the 430 W. 4th Street address. At a hearing held
on 15 December 2005, the trial court found that defendant had been
served properly with plaintiff’s complaint, default properly had been
entered against defendant, and the sole remaining issue for the
court’s determination was the amount of damages due plaintiff. The
trial court entered default judgment against defendant in the amount
of $13,000.00.

On 17 April 2006, defendant filed a Motion for Preliminary
Injunction and a Motion to Set Aside Entry of Default and Default
Judgment, in hopes of stopping the upcoming 28 April 2006 auction
and public sale of his property to satisfy the judgment against him.
The basis of defendant’s motions centered around the argument that
he was never properly served with notice of the hearings on plaintiff’s
motion for default and default judgment. Defendant contended that
plaintiff violated Rules 4 and 5 of our Rules of Civil Procedure, and he
therefore was entitled to an injunction and to have the entry of de-
fault and default judgment set aside. Following a hearing on defend-
ant’s motions, and in an Order filed 27 April 2006, the trial court
denied defendant’s motions, and found that “defendant was given
proper notice of the proceedings against him, that he intentionally
refused to receive notices that were sent to him, and that he know-
ingly refused to respond to interrogatories after being ordered to do
so by this Court.” The trial court found that defendant’s pleadings
properly were stricken, default properly was entered against him, and
default judgment properly was entered against him. Defendant now
appeals from this order.

On appeal, the primary basis of defendant’s argument is that the
trial court erred in denying his motion to set aside entry of default
and default judgment, pursuant to Rule 60(b) of the North Carolina
Rules of Civil Procedure. Rule 60(b) provides in pertinent part, that:

(b) Mistakes; inadvertence; excusable neglect; newly discovered
evidence; fraud, etc.—On motion and upon such terms as are just,
the court may relieve a party or his legal representative from a
final judgment, order, or proceeding for the following reasons:
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(3) Fraud (whether heretofore denominated intrinsic or
extrinsic), misrepresentation, or other misconduct of an
adverse party;

(4) The judgment is void;
. or

(6) Any other reason justifying relief from the operation of
the judgment.

N.C. Gen. Stat. § 1A-1, Rule 60(b) (2005). Our courts have long held
that “ ‘[a] Rule 60(b) motion is addressed to the sound discretion of
the trial court and its ruling will not be disturbed absent an abuse of
that discretion.’ ” Creasman v. Creasman, 152 N.C. App. 119, 124, 566
S.E.2d 725, 729 (2002) (quoting Gibson v. Mena, 144 N.C. App. 125,
128, 548 S.E.2d 745, 747 (2001)). “An abuse of discretion is a decision
manifestly unsupported by reason or one so arbitrary that it could not
have been the result of a reasoned decision.” Briley v. Farabow, 348
N.C. 537, 547, 501 S.E.2d 649, 656 (1998).

[1] Defendant first contends the trial court erred in denying his
motion to set aside the entry of default and default judgment pur-
suant to Civil Procedure Rule 60(b)(3), on the ground that the entry
of default and default judgment were obtained through plaintiff’s
counsel’s “misrepresentation or other misconduct.” Defendant argues
that plaintiff’s counsel’s representation to the trial court that plaintiff
had satisfied the service requirements of Civil Procedure Rules 4 and
5 was improper, in that counsel knew he had not properly served
defendant with the pretrial discovery request, motion to compel dis-
covery, motion to strike appellant’s pleadings, motion for entry of
default and subsequent default judgment, and notices of hearings for
those motions.

Rule 4 of our Rules of Civil Procedure sets forth the procedure by
which service may be achieved upon an individual person. N.C. Gen.
Stat. § 1A-1, Rule 4(j)(1) (2005). Pursuant to Rule 4, service upon an
individual may be achieved by means of sending the subject docu-
ment by way of “registered or certified mail, return receipt requested,
addressed to the party to be served, and delivering to the addressee.”
N.C. Gen. Stat. § 1A-1, Rule 4(j)(1)(c) (2005). Rule 5 of our Rules of
Civil Procedure sets forth the manner in which service of orders, sub-
sequent pleadings, discovery, and other notices and papers should be
achieved. N.C. Gen. Stat. § 1A-1, Rule 5 (2005). Rule 5(b) specifically
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provides that service may be made in the manner provided for by
Rule 4, and that

With respect to such other pleadings and papers, service upon
the attorney or upon a party may also be made by delivering a
copy to the party or by mailing it to the party at the party’s last
known address or, if no address is known, by filing it with the
clerk of court.

N.C. Gen. Stat. § 1A-1, Rule 5(b) (2005).

At trial, the court record and evidence presented showed that
service was attempted on defendant at four separate addresses: 430
W. 4th Street, 1018 E. 5th Street, P.O. Box 2102, and 6307 Highway 17
South. Defendant was personally served at 6307 Highway 17 South.
Evidence presented also indicated that defendant owned the business
Albritton Trucking Industry, Inc., which had listed as its principal
mailing address and registered office with the Secretary of State’s
Office the address of 430 W. 4th Street. In his Motion and Order for an
Extension of Time to File an Answer, defendant listed the address of
1018 E. 5th Street; however, defendant admitted that he did not reside
at this address, nor had he lived there in more than three years. In
February 2005, defendant contacted the mediator assigned to this
case, apparently in response to a letter which the mediator had sent
to defendant at the 430 W. 4th Street address. Additional evidence
indicated that defendant provided the post office box address to the
mediator assigned to this case; however, when service was attempted
at this address, it was returned to plaintiff unclaimed by defendant. In
November 2005, defendant was personally served with the trial
court’s Order compelling him to answer plaintiff’s first set of inter-
rogatories, and defendant subsequently visited plaintiff’s counsel’s
office and obtained a copy of the discovery request. However, defend-
ant still failed to comply with the trial court’s order and never sub-
mitted any answer to plaintiff’s request for interrogatories.

This Court has held that

Where a defendant, especially one acting pro se, provides a mail-
ing address in a document filed in response to a complaint and
serves a copy of that filing on opposing counsel, he or she should
be able to rely on receiving later service at that address; by the
same token, opposing counsel (or a pro se party) may also rely on
that address for service of all subsequent process and other com-
munications until a new address is furnished.
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Barnett v. King, 134 N.C. App. 348, 351, 517 S.E.2d 397, 400 (1999).
However, the instant case is distinguishable from Barnett. In Barnett,
the evidence indicated that plaintiff attempted service upon defend-
ant at one address, and that in a responsive pleading defendant pro-
vided another address. The trial court held that plaintiff’s failure to
mail notice of the hearing to the address provided by defendant
caused the notice to be ineffective. Id. In the instant case, the evi-
dence indicated that defendant personally used four separate
addresses at a variety of times during the pendency of this litigation.
Defendant personally provided both the addresses of P.O. Box 2102
and 1018 E. 5th Street in conjunction with this matter, and his busi-
ness registration with the Office of the Secretary of State lists 430 W.
4th Street. In addition, defendant was personally served with trial
court’s 7 November 2005 Order at the address of 6307 Highway 17
South in Chocowinity, North Carolina. Plaintiff attempted to serve
defendant at three of the four addresses obtained for defendant,
including the post office address he provided, however service could
not be achieved. Also, at no time during the pendency of this action
was any mail that was sent to the 430 W. 4th Street address ever
returned to plaintiff. Moreover, the address listed in defendant’s ini-
tial Motion for Extension of Time, 1018 E. 5th Street, was not defend-
ant’s actual physical home address, and in fact he had not resided at
that address in more than three years. Thus, although typically a
plaintiff should attempt service to an address that has been provided
by a defendant, we hold that in the instant case, defendant purpose-
fully sought to evade service, and plaintiff attempted service properly
according to our statutory requirements.

Given that defendant had a multitude of addresses that he pro-
vided to plaintiff and others involved, and that the information avail-
able to plaintiff made the addresses appear to be proper, we hold
plaintiff complied with the statutory requirements of Rules 4 and 5 in
attempting to serve defendant with the various pleadings, discovery,
notice of hearings, and orders. While defendant provided the address
of 1018 E. 5th Street as his address, this was not the exclusive place
at which service could be attained, moreover, it was not entirely
proper that defendant be served here, as this was not his “last known
address” given that he had not lived there in more than three years.
Thus, there was not a “misrepresentation or other misconduct” as
alleged by defendant, and the trial court properly denied defendant’s
motion to set aside the entry of default and default judgment.
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Next, defendant argues the trial court erred in denying his motion
to set aside entry of default and default judgment pursuant to Rule
60(b)(4), on the ground that the entry of default and default judgment
were void, due to plaintiff’s failure to comply with the service require-
ments of Civil Procedure Rules 4 and 5.

As we have held that plaintiff’s attempts at service complied with
Rules 4 and 5, we also hold that the orders granting entry of default
and default judgment were not void pursuant to Rule 60(b)(4).

[2] Defendant next contends the trial court erred in denying his
motion to set aside the entry of default and default judgment pur-
suant to Rule 60(b)(6), on the ground that plaintiff’s failure to comply
with the service requirements of Civil Procedure Rules 4 and 5 justi-
fied defendant’s relief from the judgments.

Rule 60(b)(6) allows a trial court to grant relief from an order for
“l[alny other reason justifying relief from the operation of the judg-
ment.” N.C. Gen. Stat. § 1A-1, Rule 60(b)(6). “The test for whether a
judgment, order or proceeding should be modified or set aside under
Rule 60(b)(6) is two pronged: (1) extraordinary circumstances must
exist, and (2) there must be a showing that justice demands that relief
be granted.” Howell v. Howell, 321 N.C. 87, 91, 361 S.E.2d 585, 588
(1987). This Court has held that:

When reviewing a trial court’s equitable discretion under Rule
60(b)(6), our Supreme Court has indicated that this Court cannot
substitute what it considers to be its own better judgment for a
discretionary ruling of a trial court, and that this Court should not
disturb a discretionary ruling unless it probably amounted to a
substantial miscarriage of justice.

Surles v. Surles, 154 N.C. App. 170, 173 n.1, 571 S.E.2d 676, 678 (2002)
(internal citations and quotations omitted). When a trial court’s find-
ings of fact are supported by competent evidence in the record, they
are binding on appeal. Royal v. Hartle, 145 N.C. App. 181, 182, 551
S.E.2d 168, 170 (2001).

Defendant has failed to show that the order of the trial court is
“unsupported by reason or one so arbitrary that it could not have
been the result of a reasoned decision.” Briley, 348 N.C. at 547, 501
S.E.2d at 656. Based upon the evidence contained in the record, we
hold the trial court’s finding that “defendant was given proper notice
of the proceedings against him, that he intentionally refused to
receive notices that were sent to him, and that he knowingly refused
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to respond to interrogatories after being ordered to do so by this
Court” to be supported and thus binding on appeal. Thus, the trial
court acted properly in denying defendant’s motion to set aside
the entry of default and default judgment, in that there were not
extraordinary circumstances warranting defendant’s relief from
the judgments.

[3] Defendant also contends the trial court erred in denying his
motion to set aside the judgments based upon Rule 60(b)(3), (4), and
(5), in that plaintiff’s counsel failed to notify defendant of any of the
proceedings up to and including the default proceedings, he failed to
serve defendant with pleadings in those proceedings, and he failed to
comply with the service requirements of Rules 4 and 5. Defendant
argues that these actions violated his constitutional rights to due
process and notice of the proceedings against him.

As we previously have held that plaintiff complied with the serv-
ice requirements of Rules 4 and 5, and that the trial court acted prop-
erly in denying defendant’s various motions to set aside the judg-
ments, we also now hold the trial court did not violate defendant’s
rights to due process and notice. Defendant purposefully used multi-
ple addresses and left plaintiff not knowing which address was his
proper address. Based upon the evidence in the record, there is suffi-
cient evidence to support the trial court’s finding that defendant pur-
posefully avoided service. Defendant had actual notice of the action
from the beginning, yet he failed to take action beyond filing his
motion for an extension of time and his letter in which he denied lia-
bility. Even when the evidence showed defendant was served with an
order of the trial court compelling him to comply with discovery, and
provided a copy of the discovery request, defendant still failed to take
any action. Each and every pleading, order, notice of hearing, and dis-
covery request was filed with the Clerk of Court and service was
properly attempted upon defendant. Thus, the requirements of Rule
5(b) were met, and defendant’s right to due process and notice of the
proceedings was not violated.

[4] Next, defendant contends the trial court erred by denying his
motions to discharge the liens against his property on the ground that
those liens resulted from plaintiff’s non-compliance with Rules 4 and
5 of the North Carolina Rules of Civil Procedure, and that the liens
resulted from violations of defendant’s constitutional rights to due
process, including the right to notice of proceedings and a hearing.
As stated previously, the trial court properly found that default judg-
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ment had been entered against defendant in a correct and proper
manner. Thus, we hold there was no basis for disturbing the resulting
liens, and the trial court did not err in denying defendant’s motion to
discharge the liens against his property.

[6] Finally, defendant argues the trial court erred (a) by admitting,
over his objection, a printout from the Secretary of State’s website,
on the ground that the evidence was hearsay evidence, not within any
exception to the hearsay rule, and was prejudicial, and (b) by admit-
ting, over his objection, Kim Van Nortwick’s affidavit, on the ground
that the affidavit constituted hearsay evidence, not within any excep-
tion to the hearsay rule, and was prejudicial.

At the hearing on defendant’s motion to set aside the entry of
default and default judgment, plaintiff attempted to enter into evi-
dence a copy of a page from the Secretary of State’s website showing
the business corporation information for defendant’s business,
Albritton Trucking Industry, Inc. The printout from the website is
dated 16 December 2003, and lists the status of defendant’s corpora-
tion as “Current-Active.” The corporation’s registered office address
and principal mailing address are 430 W. 4th Street, Washington, NC
27889, and the registered mailing address is listed as 1018 E. 5th
Street, Washington, NC 27889. Defendant objected to this evidence
on the basis of relevancy, stating that the evidence showed the
address of a corporation, not necessarily the address of defendant.
The trial court overruled defendant’s objection. On appeal, defendant
contends the trial court erred, in that the document was hearsay, in
that it was being offered for the truth of the matter asserted, in other
words, to prove that defendant used the 430 W. 4th Street address.

During the hearing, and before the introduction of this informa-
tion from the Secretary of State’s website, defendant testified to this
precise information, and specifically that he had provided this infor-
mation to the Secretary of State. Defendant did object to this infor-
mation, but only on the basis of its relevancy, not on hearsay grounds.
“This Court has long held that issues and theories of a case not raised
below will not be considered on appeal.” Westminster Homes, Inc. v.
Town of Cary Zoning Bd. of Adjust., 354 N.C. 298, 309, 554 S.E.2d
634, 641 (2001); see also Weil v. Herring, 207 N.C. 6, 10, 175 S.E. 836,
838 (1934) (where theory argued on appeal was not raised before the
trial court, “the law does not permit parties to swap horses between
courts in order to get a better mount” before an appellate court). At
trial defendant argued that this information was not relevant to the
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issue at hand, however we find the information to be entirely rele-
vant, in that it establishes defendant’s use of the 430 W. 4th Street
address. On appeal defendant attempts to argue that this information
constitutes impermissible hearsay. We will not address defendant’s
new argument on appeal. Also, it is the well-established rule that the
admission of evidence without objection waives any prior or subse-
quent objection to the admission of evidence of a similar character.
State v. Campbell, 296 N.C. 394, 399, 250 S.E.2d 228, 231 (1979);
Moore v. Reynolds, 63 N.C. App. 160, 162, 303 S.E.2d 839, 840 (1983).
Thus, we hold the trial court properly denied defendant’s later objec-
tion to this information.

[6] At the hearing, following all testimony, plaintiff also attempted to
enter into evidence an affidavit from the mediator’s secretary, in
which she stated that she mailed a letter to defendant’s Fourth
Street address, it was never returned to them, and that defendant con-
tacted her and provided her with the post office box address.
Defendant objected based upon relevancy and hearsay grounds.
However, as with the previous information, defendant testified, with-
out objection, that he spoke with the mediator’s secretary and that he
gave her the post office box address. Thus, defendant’s objection
to this information was also waived, and the trial court properly
denied defendant’s objection.

Therefore, we hold plaintiff properly complied with the statu-
tory requirements for service of process. As there is no evidence
that the trial court’s discretionary denial of defendant’s motion is
manifestly unsupported by reason, the trial court committed no
error in refusing to set aside the orders granting entry of default and
default judgment.

Affirmed.

Judges HUNTER and TYSON concur.
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CHARLES H. HINNANT anp DOROTHY W. HINNANT, Pramntirrs v. RICHARD B.
PHILIPS anp SHEILA A. PHILIPS, DEFENDANTS, AND PEDRO MARTINEZ
ESPINOSA; CECILIA M. RODRIGUEZ; JOHN T. MATTHEWS, TRUSTEE; AND,
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., DEFENDANT/
INTERVENORS

No. COA06-1308
(Filed 19 June 2007)

Judgments— docketing—misspelling—standard of care in title
searching

A judgment docketed under the name “Philips” instead of
“Phillips” provided sufficient notice, actual or constructive, to
create a valid lien on the subject property. If a title examiner exer-
cising the standard of care would have found the judgment, then
it sufficiently complies with N.C.G.S. § 1-233.

Judge STEELMAN concurring in the result.

Appeal by defendant-intervenors from order entered 30 May 2006
by Judge Albert A. Corbett, Jr., in Johnston County District Court.
Heard in the Court of Appeals 12 April 2007.

Narron, O’Hale and Whittington, PA., by James W. Narron, for
plaintiffs-appellees.

Pendergrass Law Firm, PLLC, by James K. Pendergrass,
Jr., and Christopher R. Bullock, for defendant-intervenor
appellants.

LEVINSON, Judge.

Defendant-intervenors, Pedro Espinosa and Cecilia Rodriguez;
John Matthews, Trustee; and Mortgage Electronic Registration
Systems, Inc. (MERS), appeal from an order granting the motion of
plaintiffs Charles and Dorothy Hinnant for execution on a judg-
ment obtained against Richard and Sheila Phillips (defendants).
We affirm.

The factual and procedural history of this case began in 1982
when plaintiffs loaned money to defendants, secured by a promissory
note executed by the parties. Defendants failed to make the required
payments, and plaintiffs filed a complaint to collect the balance of the
loan. Their complaint was captioned Hinnant v. Phillips, 87 CVD
1689. Plaintiffs obtained a default judgment on 18 March 1988, which
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was docketed and indexed with “Richard Barry Phillips and Sheila
Ann Phillips” named as defendants.

In July 1988, after the docketing of the judgment in 87 CVD 1689,
defendants bought a parcel of land in Johnston County (the subject
property). Approximately ten years later, in 1998, plaintiffs filed a
complaint to renew their judgment against defendants. The com-
plaint, 98 CVD 272, was again captioned with the parties’ names, but
the last name “Phillips” was spelled “Philips” with one “L.” In
February 1998 plaintiffs obtained judgment in their favor; this judg-
ment and the copy docketed by the Clerk of Court also spelled
“Phillips” as “Philips.”

In 2005 plaintiffs filed a motion in the cause seeking to collect on
the judgment through sale of the subject property. However, by 2005
the property had changed hands several times. Defendants had de-
faulted on their mortgage, and the lender foreclosed on the property;
thereafter, it was conveyed to a financial corporation. The subject
property was then conveyed to Espinosa, who executed a promissory
note in favor of MERS and its trustee, John Matthews.

In May 2006 the trial court allowed appellants to intervene in the
case, to protect their rights in the subject property. At the hearing
conducted 8 May 2006, appellants argued that the judgment against
plaintiffs was not an effective lien as against a bona fide purchaser.
Appellants asserted that the claimed lien was invalid because it did
not appear in the chain of title in a search for “Phillips” with two Ls.
Plaintiffs presented expert testimony that the standard of care for a
title search includes checking for common spelling variants of a
name, and that the approved practice is to enter part of a name (in
this case, P-H-I-L)) in order to catch minor errors or spelling varia-
tions. The trial court ruled in favor of plaintiffs, in an order finding in
pertinent part that:

1. Plaintiffs recovered a judgment against defendant Phillips
(herein ‘Defendants’) docketed on March 18, 1988 . . . [the
“Original Judgment”].

2. Plaintiffs’ brought an action to renew that judgment in this
file, number 98 CVD 272, and prevailed in that action[.] . . .
[T]he Complaint and . . . other pleadings, including the judg-
ment, misspelled the Defendants’ surname as “Philips,” [not]
“Phillips,” as in the earlier action.
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. ... Plaintiffs’ judgment against Defendants . . . [“Judgment at
Issue”] was indexed in the Clerk of Court’s computer system
with the spelling, “Philips[,]” . . . [and] docketed and indexed
against, “Richard Barry Philips and Sheila Philips,” as
opposed to, “Richard Barry Phillips and Sheila Phillips,” as
was the case with the Original Judgment.

. ... [In July 1998] Defendants took title to a certain parcel
in Johnston County . . . [(the “subject property”)]. Such Deed
is recorded in . . . the Johnston County Registry and . . .
offered into evidence by the Plaintiffs and correctly spelled
the [defendants’] name . . . as Richard Barry Phillips and
Sheila A. Phillips.

On November 30, 2001, Defendants . . . conveyed the Land to
a trustee to secure their Note to Lender by Deed of Trust . . .
(herein the “Deed of Trust”).

The Deed of Trust was foreclosed [and] . . . the substitute
trustee under the Deed of Trust . . . conveyed the Land to
GMAC Mortgage Corporation.

... [In March] 2005, GMAC . . . conveyed the Land to . . . Pedro
[M.] Espinosa and his wife, Cecilia M. Rodriguez, by deed
recorded in [the] . .. Johnston County Registry.

.. . Espinosa et ux conveyed title to the Land . . . to secure a
Note for such purchase by Deed of Trust . . . which Note and
Deed of Trust are now owned and held by [MERS]. . . . Such
Deed of Trust names . . . John T. Matthews, as Trustee.

. ... [The] judgment docket index was put on computer in 1989
and the use of the hard copy of the judgment index book was
discontinued February 16, 2004.

Plaintiffs called as a witness Rhonda Moore, [who] . . .
worked in law offices since 1982 and as title [Page] searcher
paralegal since 1985[.] . . . The Court qualified her as an
expert witness in matters of title examination in eastern
North Carolina, without objection.

Ms. Moore . . . explained the protocol used in the AOC
computers in the Office of the Clerk of the Superior Court
of Johnston County, that only the name entered is pulled
up for review on the screen. . . . [T]he exact letters typed
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in the screen on the computer are the letters in the in-
dex which appear. For example, inputting the letters,
“P-H-I-L-I-P-S,” into the judgment computer would not reveal
to the searcher a judgment against a person having the name,
“P-H-I-L-L-I-P-S.” Ms. Moore’s testimony was that she enters
the letters “P-H-I-L” when checking judgments for Phillips or
Philips because of the prevalence of each spelling. She testi-
fied such is her usual and customary practice[.] . ..

12. Ms. Moore offered an opinion . . . [that the] standard of
care for a title examination in eastern North Carolina involv-
ing a judgment search for Phillips would be made by inputting
“P-H-1-L” in the Clerk of Court computer system. . . .

13. The printed computer index for “P-H-I-L-L-I-P-S” is [18] pages
[and has] . . . [2] entries for “Rick Phillips,” [3] entries for
“Richard Phillips” and [3] entries for “Richard Barry Phillips.”

16. Plaintiffs’ expert witness would have conducted her title
examination of the judgment index by typing “P-H-I-L” into
the judgment index system in the office of the Clerk of the
Superior Court.

20. The name, “PHILIP” is a variant spelling of the name,
“PHILLIPS,” within the doctrine of idem sonans.

On these facts, the court concluded, in pertinent part, that:

2. The foreclosure proceeding and the other judgments indexed
under the spelling “Phillips” should have attracted the atten-
tion of or stimulated further inquiry by a title searcher.

3. The foreclosure proceeding and the judgments indexed under
the spelling “Phillips” were sufficient notice to put a careful
and prudent examiner upon inquiry; and by such inquiry the
Judgment at Issue would have been found.

6. The Judgment at Issue was properly docketed and indexed.

7. [Appellants] could have discovered the Judgment at Issue with
reasonable care and so had constructive notice of same.
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8. The Judgment at Issue attached to and became a lien on the
Land upon acquisition of that Land by Defendants.

9. Plaintiffs are entitled to levy execution on the Judgment at
Issue and to the extent the same may involve the Land to . . .
levy execution on the Land.

The trial court stayed the execution of its order pending resolution
of this appeal.

Standard of Review

In a bench trial “in which the superior court sits without a jury,
‘the standard of review is whether there was competent evidence to
support the trial court’s findings of fact and whether its conclusions
of law were proper in light of such facts. Findings of fact by the trial
court in a non-jury trial . . . are conclusive on appeal if there is evi-
dence to support those findings. A trial court’s conclusions of law,
however, are reviewable de novo.”” Luna v. Division of Soc. Servs.,
162 N.C. App. 1, 4, 589 S.E.2d 917, 919 (2004) (quoting Shear wv.
Stevens Building Co., 107 N.C. App. 154, 160, 418 S.E.2d 841, 845
(1992)). In the instant case, appellants do not challenge the trial
court’s findings of fact, which are therefore presumed correct. The
court’s legal conclusions regarding the existence of a valid lien are
reviewed de novo.

Appellants argue that, because judgment against defendants was
docketed under a misspelling of defendants’ last name, the judgment
cannot be a valid lien on the subject property. We disagree.

N.C. Gen. Stat. § 1-233 (2005) sets out requirements for docketing
a judgment, and provides in relevant part that:

Every judgment . . . affecting title to real property, or requir-
ing . . . the payment of money, shall be indexed and recorded
by the clerk of said superior court on the judgment docket of
the court. The docket entry must contain the file number for the
case in which the judgment was entered, [and] the names of
the parties[.] . . . The clerk shall keep a cross-index of the whole,
with the dates and file numbers thereof].] . . .

G.S. § 1-233. Under N.C. Gen. Stat. § 1-234 (2005), a judgment dock-
eted in accordance with G.S. § 1-233 creates a lien that is effective
against third parties:
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Upon the entry of a judgment under G.S. 1A-1, Rule 58, affecting
the title of real property, or directing . . . the payment of money,
the clerk of superior court shall index and record the judgment
on the judgment docket[.] . . . The judgment lien is effective as
against third parties from and after the indexing of the judgment
as provided in G.S. 1-233. The judgment is a lien on the real prop-
erty in the county where the same is docketed[.] . . .

G.S. § 1-234.

Docketing a judgment provides notice of the existence of the lien
on the property, and a judgment that is not docketed is ineffective as
to third parties:

[Ulnless the judgment is docketed . . . there can be no lien by
virtue of the judgment alone. The docketing is required, in order
that third persons may have notice of the existence of the judg-
ment lien. . . . In our case no attempt whatever appears to have
been made to have the judgment docketed, [and] . . . the judgment
is not a lien upon the property, as against this defendant].]

Holman v. Miller, 103 N.C. 118, 120-21, 9 S.E. 429, 430 (1889).

The issue presented is whether the judgment docketed under the
name “Philips” instead of “Phillips” nonetheless provided sufficient
notice, actual or constructive, to create a valid lien on the subject
property. We conclude that on the facts of this case, the judgment was
a lien on the property.

Plaintiffs argue that a judgment docketed and indexed in sub-
stantial compliance with the pertinent statutes will establish a lien on
the judgment debtor’s property, while defendants contend that the
statutory requirements must be strictly followed in all respects. The
North Carolina Supreme Court addressed this issue in West wv.
Jackson, 198 N.C. 693, 153 S.E. 257 (1930). In West, a tract of land was
jointly owned by a Jesse and Nora Hinton, who borrowed money to
purchase the property, and executed a deed of trust to secure the
loan. After Mr. Hinton died, Nora Hinton obtained a loan from plain-
tiff in her name, also secured by the property. When the first lender
tried to foreclose, plaintiff argued that the first deed of trust did not
create a valid lien on the property because both the deed and deed of
trust were indexed under “Jesse Hinton and wife.” The Court framed
the issue thusly:

The statute . . . requires in substance that the indexes of re-
corded instruments . . . ‘shall state in full the names of all the
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parties’[.] . . . [C]onstruction of this statute produces two diver-
gent theories. Upon one hand it is asserted that as indexing and
cross-indexing is an essential part of registration . . . and since
such indexing is statutory, the statute should be complied with to
the exact letter. Upon the other hand, it is insisted that the under-
lying philosophy of all registration is to give notice, and that
hence the ultimate purpose and pervading object of the statute is
to produce and supply such notice.

Id. at 694, 153 S.E. at 258. These are essentially the positions taken by
the parties in the instant case. The Court then stated:

Therefore, if the indexing and cross-indexing upon a given state
of facts is insufficient to supply the necessary notice, then such
indexing ought to fail as against subsequent purchasers or
encumbrancers. Nevertheless, it is a universally accepted princi-
ple that “constructive notice from the possession of the means of
knowledge will have the effect of notice, although the party was
actually ignorant, merely because he would not investigate. It is
well settled that if anything appears to a party calculated to
attract attention or stimulate inquiry, the person is affected with
knowledge of all the inquiry would have disclosed.”

Id. (quoting Wynn v. Grant, 166 N.C. 39, 81 S.E. 949 (1914)) (citation
omitted). West addresses the indexing of a deed of trust in the office
of the register of deeds, rather than the docketing of a judgment.
Although these situations are governed by different statutes,! the
principles enunciated in West pertaining to the effectiveness of the
lien and placing the record or title examiner on notice are equally
applicable to the instant case. “In [Ely v. Norman, 175 N.C. 294, 298,
95 S.E. 543, 545 (1918)], the [Supreme Court] quoted with apparent
approval from the Supreme Court of Iowa to the effect that an index
will hold a subsequent purchaser to notice thereof if enough is dis-
closed by the index to put a careful or prudent examiner upon inquiry,
and if, upon such inquiry, the instrument would have been found.”
West, 198 N.C. 694, 153 S.E. 257. The Court “conceded that the index-
ing and cross-indexing of the deed of trust in the case at bar is not a
strict compliance with the statute” but held that “there was sufficient
information upon the index and cross-index to create the duty of
making inquiry” and held that the indexing of the deed and deed of

1. N.C. Gen. Stat. § 1-233 (2005) governs docketing of judgments, while N.C. Gen.
Stat. § 161-22 (2005) addresses documents filed with the Register of Deeds.
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trust was sufficient to create a lien on the property. Id. at 694-95, 153
S.E. at 258.

Thus, “for a recordation to be effective as notice there must be a
substantial compliance with the indexing statutes. The general rule to
be applied in determining the sufficiency of an irregular indexing has
been stated by this Court in these terms:

‘[TThe primary purpose of the law requiring the registration
and indexing of conveyances is to give notice, and . . . an index
will hold a subsequent purchaser or encumbrancer to notice if
enough is disclosed by the index to put a careful and prudent
examiner upon inquiry, and if upon such inquiry the instrument
would be found.” ”

Cuthrell v. Camden County, 2564 N.C. 181, 184, 118 S.E.2d 601,
603 (1961) (recordation of old age assistance lien on property)
(quoting Dorman v. Goodman, 213 N.C. 406, 412, 196 S.E. 352, 355
(1938)). Other appellate cases have held that a lien may be valid,
despite minor docketing errors. See, e.g., Wilson v. Taylor, 154
N.C. 211, 218, 70 S.E. 286, 289 (1911) (“A party who may be affected
by notice must exercise ordinary care to ascertain the facts, and if
he fails to investigate when put upon inquiry, he is chargeable with
all the knowledge he would have acquired if he had made the nec-
essary effort to discover the truth.”) (citations omitted), and
Valentine v. Britton, 127 N.C. 57, 58, 37 S.E. 74, 75 (1900) (“We con-
cur with the defendant, as was also held by the Court below, that
J. Mizell,” or ‘Jo. Mizell,” was a sufficient cross-indexing for a judg-
ment against ‘Josiah Mizell[.]’ ”).

The relationship between the standard of care for title examina-
tion and the question of the efficacy of the judgment to create a lien
is as follows: If a title examiner exercising the standard of care would
have found the judgment at issue, then it sufficiently complies with
G.S. § 1-233 to create a lien on the property. In the instant case, plain-
tiffs established by uncontradicted expert testimony that in this
case the standard of care for a reasonably prudent title examiner
would be to search under part of the last name, such as “P-H-I-L,”
which would have revealed the judgment at issue. Additionally,
even a search under “Phillips” would indicate defendants’ involve-
ment in several other proceedings, including a foreclosure; this
should have spurred further inquiry. We conclude that plaintiffs
substantially complied with G.S. § 1-233, and agree with the trial
court’s findings and conclusions.
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Appellants, however, assert that the statutory requirements
for indexing a judgment require “strict compliance” and that any
spelling error automatically renders the judgment unenforceable
against a third party purchaser. Under the pertinent case law, partic-
ularly West v. Jackson, supra, we have reached a different conclu-
sion. Moreover, the cases cited by appellants are neither binding
precedent nor persuasive authority, as none are factually similar. In
Holman v. Miller, cited by appellants, the court’s decision was based
on the fact that the judgment in question had not been docketed in a
timely manner and not on any defect or spelling error in the docket-
ing. Thus, the Court’s discussion of docketing practices dating back
to “the reign of Henry VIII” is mere dicta. In Trust Co. v. Currie, 190
N.C. 260, 129 S.E. 605 (1925), also cited by appellants, the judgment
in question was indexed under a totally different last name: “Quick,”
rather than “Currie.”

Appellants contend that plaintiffs cannot maintain a priority lien
against third party bona fide purchasers because plaintiffs were to
blame for the erroneous indexing of the judgment. However, the issue
before us is not identification of the party responsible for the mis-
spelling of Phillips’ name. Instead, we must determine whether the
error, whatever its source, served to invalidate the judgment lien as to
third party purchasers.

We conclude that the judgment of the trial court should be
Affirmed.

Judge BRYANT concurs.

Judge STEELMAN concurs in result only with separate opinion.

STEELMAN, Judge, concurs in the result.
I concur in the result reached by the majority opinion.

The only evidence presented to the trial court as to the appropri-
ate standard of care for the examination of the judgment docket in
Johnston County was the testimony of Rhonda Moore. Based upon
this testimony the trial court found as a fact that “[t]he standard of
care in eastern North Carolina, including Johnston County, for title
searches in a case such as this one . . . requires a search of ‘P-H-I-L
into the AOC computerized judgment index in the Office of the Clerk
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of the Superior Court.” On appeal, appellant did not assign error to
any of the trial court’s findings of fact. This finding is thus binding
upon this Court and compels the result in this case.

The trial court’s findings of fact were carefully and narrowly
drawn, and are limited to the specific evidence presented in this case.
Our decision in this case should also be so limited.

BETTY L. GRANT, EXECUTRIX OF THE ESTATE OF TOMMY J. GRANT, PLAINTIFF-APPELLANT V.
HIGH POINT REGIONAL HEALTH SYSTEM, DEFENDANT-APPELLEE

No. COA06-1079
(Filed 19 June 2007)

1. Obstruction of Justice— common law—destroying medical
records
The trial court erred by dismissing plaintiff’s claim for com-
mon law obstruction of justice where plaintiff alleged that
defendant hospital destroyed medical records, thus keeping
plaintiff from obtaining the required Rule 9(j) certification and
preventing a medical malpractice claim.

2. Evidence— spoliation—dismissed
The trial court correctly dismissed plaintiff’s claim for com-
mon law spoliation where the allegations were that defendant
hospital destroyed medical records and prevented a medical mal-
practice claim. The precedent relied upon by defendant arose in
the context of wills and has been cited only for the inference to
be drawn from the destruction of evidence.

Appeal by Plaintiff from order entered 10 February 2006 by Judge
John O. Craig, III in Superior Court, Guilford County. Heard in the
Court of Appeals 15 March 2007.

Kennedy, Kennedy, Kennedy & Kennedy, L.L.P., by Harvey L.
Kennedy and Harold L. Kennedy, 111, for Plaintiff-Appellant.

Sharpless & Stavola, PA., by Joseph P. Booth, 111, for Defendant-
Appellee.
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McGEE, Judge.

Betty L. Grant (Plaintiff), Executrix of the Estate of Tommy J.
Grant (decedent), filed an amended complaint against High Point
Regional Health System (Defendant) on 4 June 2004. Plaintiff alleged
in the complaint that Defendant owned and operated High Point
Regional Hospital (the hospital). Plaintiff further alleged the follow-
ing: Decedent went to the hospital’s emergency room on or around 13
September 2000 complaining of excruciating knee pain. X-rays were
taken of decedent’s knee. However, “by the time that [decedent’s]
knee cancer was finally diagnosed by any physician(s), [decedent’s]
cancer was substantially advanced and his situation was terminal.”
Decedent died on 17 February 2003.

Patti L. Holt, one of Plaintiff’s attorneys, sent a letter to the hos-
pital on 31 August 2003 stating that she represented decedent’s estate
with respect to a potential medical negligence claim. The letter also
requested “emergency room and radiology records and films gener-
ated during the period of June 1, 2000 to December 31, 2000.”
Defendant did not respond to this request. Plaintiff’s attorney then
spoke by telephone with a hospital employee named “Rose” on 15
September 2003. Rose told Plaintiff’s attorney that decedent’s x-rays
from 13 September 2000 “were present” at the hospital. Rose
requested that Plaintiff’s attorney send another medical release form
because the first release had not been forwarded to Rose. Plaintiff’s
attorney sent another release. Plaintiff’s attorney did not receive
decedent’s x-rays or records by 23 September 2003, and she called
Rose to inquire about the records. Rose told Plaintiff’s attorney that
she could not find decedent’s x-rays.

In the following months, Plaintiff’s attorney tried, unsuccessfully,
to obtain decedent’s x-rays and records from Defendant. On 14
January 2004, Plaintiff’s attorney sent Defendant a subpoena to pro-
duce decedent’s x-rays and records. Defendant responded on 20
January 2004 that the x-rays were “not in [decedent’s] folder” and
“had not been checked out.”

Plaintiff further alleged that

the failure of the hospital to maintain the x-ray film taken
on September 13, 2000 has effectively precluded . . . Plaintiff
from being able to successfully prosecute a medical malpractice
action against . . . Defendant hospital and others. Furthermore,
at this time the missing x-rays have prevented Plaintiff’s coun-
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sel from securing the Rule 9(j) certification. That . . . Defendant
Hospital was required to keep, maintain and preserve all medical
records, including x-rays, for 11 (eleven) years pursuant to
N.C.A.C. 10A: N.C.A.C. 13B.3903, and the rules and regulations of
the Joint Commission on Accreditation of Healthcare
Organizations (JCAHO).

Plaintiff also alleged that Defendant “intentionally and/or recklessly
destroyed the x-ray film of . . . [d]ecedent . . . after [Defendant] was
placed on notice of a potential medical malpractice claim against . . .
Defendant hospital on August 31, 2003.” In the alternative, Plaintiff
alleged that Defendant was negligent and careless in failing to main-
tain and preserve the x-rays. Plaintiff alleged Defendant’s conduct
amounted to spoliation and common law obstruction of justice.
Plaintiff also alleged that as a direct and proximate result of
Defendant’s spoliation and common law obstruction of justice,
“Plaintiff has suffered actual damages, including but not limited to all
damages she could have recovered from wrongful death and medical
negligence—i.e.: medical expenses, funeral expenses, pain and suf-
fering, loss of services, protection, care and assistance, society, com-
panionship, comfort and guidance, kindly offices and advice.”
Plaintiff sought compensatory and punitive damages.

Defendant filed an answer on 24 June 2004 and a motion to dis-
miss Plaintiff’s complaint on 11 January 2006. The trial court entered
an order dismissing Plaintiff’'s complaint on 10 February 2006.
Plaintiff appeals.

The standard of review of an order granting a motion to dismiss
pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(6) is “whether, as a mat-
ter of law, the allegations of the complaint, treated as true, are suffi-
cient to state a claim upon which relief may be granted under some
legal theory, whether properly labeled or not.” Harris v. NCNB, 85
N.C. App. 669, 670, 355 S.E.2d 838, 840 (1987). “In ruling upon such a
motion, the complaint is to be liberally construed, and the court
should not dismiss the complaint ‘unless it appears beyond doubt that
[the] plaintiff could prove no set of facts in support of his claim which
would entitle him to relief.” ” Holloman v. Harrelson, 149 N.C. App.
861, 864, 561 S.E.2d 351, 353 (quoting Dixon v. Stuart, 85 N.C. App.
338, 340, 354 S.E.2d 757, 758 (1987)), disc. review denied, 355 N.C.
748, 565 S.E.2d 665 (2002).
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L

[1] Plaintiff argues the trial court erred by dismissing her claim for
common law obstruction of justice. In In re Kivett, 309 N.C. 635, 309
S.E.2d 442 (1983), our Supreme Court recognized that obstruction of
justice is a common law offense in North Carolina. Id. at 670, 309
S.E.2d at 462. “ ‘At common law it is an offense to do any act which
prevents, obstructs, impedes or hinders public or legal justice. The
common law offense of obstructing public justice may take a variety
of forms[.]’ ” Id. (quoting 67 C.J.S. Obstructing Justice §§ 1, 2 (1978)).
The Supreme Court also recognized that Article 30 of Chapter 14 of
the General Statutes, which sets forth specific crimes under the head-
ing of Obstructing Justice, does not abrogate the common law
offense of obstruction of justice. Id. Furthermore, “[t]here is no indi-
cation that the legislature intended Article 30 to encompass all
aspects of obstruction of justice.” Id.

Plaintiff argues, and we agree, that Henry v. Deen, 310 N.C. 75,
310 S.E.2d 326 (1984), is analogous to the present case. In Henry,
the plaintiff was an administrator of a decedent’s estate who sued
two physicians and a physician’s assistant for the wrongful death
of the decedent and for civil conspiracy. Id. at 77, 310 S.E.2d at
328. The plaintiff alleged the following. The decedent experienced
severe chest pain and other ailments and went to the emergency
room around 30 June or 1 July 1979. Id. at 77, 310 S.E.2d at 329.
The emergency room physician diagnosed the decedent with pneu-
monia and prescribed medicine for the decedent. Id. However, after
reviewing an x-ray report that indicated possible serious cardiac dete-
rioration, the emergency room physician instructed the decedent to
see the defendant physician Deen. Id. at 78, 310 S.E.2d at 329. The
decedent visited Deen’s office on 3 July 1979. Deen and his physi-
cian’s assistant, Hall, urged the decedent to continue taking medicine
for pneumonia. Id.

The decedent returned for a follow-up visit on 6 July 1979 and
Hall, without consulting Deen, told the decedent to continue taking
the medicine for pneumonia. Id. The plaintiff alleged that the dece-
dent “suffered from arteriosclerosis, coronary atheromatosis and
coronary thrombosis, the combination of which, if undiagnosed and
untreated, leads inevitably to the death of heart tissue and possible
cardiac arrest.” Id. at 78-79, 310 S.E.2d at 329. The plaintiff also
alleged that the decedent’s symptoms made a medical diagnosis of
heart disease “compelling and obvious.” Id. at 79, 310 S.E.2d at 329.
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The decedent died on 8 July 1979 of a massive myocardial infarction
as a result of heart disease. Id.

With respect to the claim for civil conspiracy, the plaintiff in
Henry specifically alleged that Deen and Hall agreed to create, and
did create, false and misleading entries in the decedent’s medical
chart and that “the defendants obliterated another entry in the chart
concerning the true facts of the diagnosis and treatment of [the dece-
dent].” Id. at 87, 310 S.E.2d at 334. The plaintiff further alleged that
Deen and Hall conspired with the defendant physician Niazi to con-
ceal the decedent’s actual medical record and to create a false med-
ical record. Id. The plaintiff further alleged that Niazi agreed to pro-
duce the false document to anyone who inquired about Niazi’s
participation in the decedent’s treatment. Id. The plaintiff sought
actual damages for wrongful death, and punitive damages for wrong-
ful death and civil conspiracy, from Deen and Hall. Id. at 79, 310
S.E.2d at 330. The plaintiff also sought punitive damages for civil con-
spiracy from Niazi. Id.

The defendants in Henry moved to dismiss the plaintiff’s original
complaint, and the plaintiff filed a motion to amend the complaint,
along with a proposed amended complaint. Id. In the proposed
amended complaint, the plaintiff alleged that Hall consulted with
Niazi at the decedent’s follow-up visit on 6 July 1979 and that, inter
alia, Niazi attempted to diagnose and advise treatment for the dece-
dent over the telephone. Id. at 79-80, 310 S.E.2d at 330. In the pro-
posed amended complaint, the plaintiff also added a claim against
Niazi for actual and punitive damages for wrongful death, and a claim
against Deen, Hall and Niazi for actual damages as a result of the civil
conspiracies. Id. at 80, 310 S.E.2d at 330.

The trial court dismissed the plaintiff’s claims for civil conspiracy
and for punitive damages for wrongful death against Deen, Hall, and
Niazi. Id. The trial court also dismissed the wrongful death claim
against Niazi and denied the plaintiff’s motion to amend. Id. On
appeal, our Court upheld the dismissal of the punitive damages
claims against Hall and Deen and also upheld the dismissal of the civil
conspiracy claims against the defendants. Id. However, our Court
reversed the trial court’s denial of some of the plaintiff’'s proposed
amendments. Id.

Our Supreme Court reversed the decision of our Court and held
that the plaintiff’s allegations of civil conspiracy, “if found to have
occurred, would be acts which obstruct, impede or hinder public or
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legal justice and would amount to the common law offense of
obstructing public justice.” Id. at 87, 310 S.E.2d at 334. Therefore, our
Supreme Court held that the plaintiff’s complaint stated a claim
for civil conspiracy and that the plaintiff’s amended complaint, if
allowed by the trial court on remand, added the required allegation
of injury. Id.

In the present case, Defendant contends that Henry is inappli-
cable because the cause of action at issue in Henry was a civil con-
spiracy, not obstruction of justice. However, our Supreme Court
pointed out in Henry that

[i]n civil actions for recovery for injury caused by acts committed
pursuant to a conspiracy, this Court has stated that the combina-
tion or conspiracy charged does no more than associate the
defendants together and perhaps liberalize the rules of evidence
to the extent that under the proper circumstances the acts of one
may be admissible against all. The gravamen of the action is the
resultant injury, and not the conspiracy itself.

Id. at 86-87, 310 S.E.2d at 334 (internal citations omitted). Our
Supreme Court further stated that to prove a civil conspiracy, there
must be a wrongful act resulting in injury that is committed pursu-
ant to a conspiracy. Id. at 87, 310 S.E.2d at 334. Therefore, in
Henry, the wrongful acts necessary to prove conspiracy were the acts
constituting obstruction of justice. Id. Accordingly, as the acts con-
stituting obstruction of justice underlying the civil conspiracy in
Henry were similar to Defendant’s alleged actions in the present
case, Henry is persuasive.

Plaintiff in the present case alleged, as did the plaintiff in
Henry, that Defendant destroyed the medical records of decedent.
Plaintiff alleged Defendant’s actions effectively precluded Plaintiff
from obtaining the required Rule 9(j) certification. Plaintiff further
alleged that Defendant’s actions “obstructed, impeded and hindered
public or legal justice[] in that the failure of . . . Defendant . . . to pre-
serve, keep and maintain the x-ray film described above has effec-
tively precluded . . . Plaintiff from being able to successfully prose-
cute a medical malpractice action against . . . Defendant . . . and
others.” Plaintiff alleged, therefore, that Defendant’s conduct consti-
tuted common law obstruction of justice. We hold that such acts
by Defendant, if true, “would be acts which obstruct, impede or hin-
der public or legal justice and would amount to the common law
offense of obstructing public justice.” See Henry, 310 N.C. at 87, 310
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S.E.2d at 334. Plaintiff’'s complaint stated a cause of action for com-
mon law obstruction of justice.

Defendant contends that Plaintiff’s allegations of proximate cau-
sation and damages are too speculative. However, at the Rule
12(b)(6) stage, we look only to whether the allegations in a com-
plaint, taken as true, state a legally cognizable claim. Harris, 85 N.C.
App. at 670, 355 S.E.2d at 840. In Henry, the plaintiff’s original com-
plaint did not seek actual damages resulting from the civil conspiracy.
Henry, 310 N.C. at 79, 310 S.E.2d at 330. However, our Supreme Court
held that if the trial court, on remand, allowed the plaintiff’s amended
complaint, which did allege actual damages arising from the civil con-
spiracy, Plaintiff’s claim was legally sufficient to withstand a motion
to dismiss. Id. at 90, 310 S.E.2d at 336.

In the present case, Plaintiff sufficiently alleged actual damages
in her complaint as follows: “Plaintiff has suffered actual damages,
including but not limited to all damages [Plaintiff] could have recov-
ered from wrongful death and medical negligence—i.e.: medical
expenses, funeral expenses, pain and suffering, loss of services, pro-
tection, care and assistance, society, companionship, comfort and
guidance, kindly offices and advice.” It is immaterial that the specific
actual damages sought by Plaintiff in the present case are different
from the specific actual damages sought by the plaintiff in Henry.

Defendant further contends that Plaintiff failed to allege that
Defendant’s actions directly impacted a judicial proceeding brought
by Plaintiff. A similar argument was rejected in Jackson v. Blue
Dolphin Communications of N.C., 226 F. Supp. 2d 785 (W.D.N.C.
2002), which we find persuasive. In Jackson, the plaintiff alleged that
the defendants attempted to force her to sign a false affidavit which
would have been used in a civil suit later filed by one of the plaintiff’s
colleagues. Id. at 794. When the plaintiff refused to sign the affidavit,
the defendants terminated her employment. Id. The Court held that
the “[p]laintiff’s allegations [were] sufficient to show that [the]
[d]efendants attempted to impede the legal justice system through
the false affidavit.” Id. The defendants argued that the plaintiff did
not have standing “because a suit involving her was not pending at the
time of the alleged obstruction of justice.” Id. However, the Court
held there was no requirement that a suit be pending for the plaintiff
to have a valid claim for obstruction of justice. Id. at 794-95. In so
holding, the Court relied on Burgess v. Busby, 142 N.C. App. 393, 544
S.E.2d 4, disc. review improvidently allowed, 354 N.C. 351, 5563
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S.E.2d 679, reh’g denied, 355 N.C. 224, 559 S.E.2d 554 (2001), where
the defendant had retaliated against jurors who had previously found
a colleague of the defendant liable for medical malpractice. Id. at
794 (citing Burgess, 142 N.C. App. at 396-98, 544 S.E.2d at 6-7).
However, although the actions of the defendant in Burgess occurred
after the completion of the first trial, but before the filing of the
obstruction of justice claim, the plaintiffs had standing to bring
the obstruction of justice claim. Id. (citing Burgess, 142 N.C. App. at
396-98, 544 S.E.2d at 6-7).

In the present case, Plaintiff alleged that Defendant’s actions pre-
vented her from obtaining the required Rule 9(j) certification and
from successfully prosecuting a medical negligence action against
Defendant and others. Therefore, Defendant’s alleged actions directly
prevented, obstructed, or impeded public or legal justice by preclud-
ing the filing of a civil action.

Defendant also raises concerns that by recognizing a cause of
action for common law obstruction of justice in the present case,
our Court would be recognizing that a cause of action could be
brought against any third party that fails to produce documents or
other matter requested by a potential litigant. We are not so con-
cerned. Plaintiff alleged that Defendant’s actions “precluded . . .
Plaintiff from being able to successfully prosecute a medical mal-
practice action against . . . Defendant . . . and others.” As we have just
held, Plaintiff sufficiently alleged that Defendant’s conduct pre-
vented, obstructed, or impeded public or legal justice. For all the rea-
sons stated above, we hold the trial court erred by dismissing
Plaintiff’s claim for common law obstruction of justice. Therefore, we
reverse the dismissal of this claim.

IL.

[2] Plaintiff also argues the trial court erred by dismissing her claim
for common law spoliation. In support of her argument, Plaintiff
relies upon Dulin v. Bailey, 172 N.C. 608, 90 S.E. 689 (1916). Plaintiff
argues that in Dulin, our Supreme Court recognized a cause of action
for spoliation that is applicable in the present case. We disagree.

In Dulin, the plaintiff brought a tort action against the defend-
ants, alleging they conspired and injured the plaintiff by removing
from a will a legacy to the plaintiff and others. Id. at 608, 90 S.E. at
689. Our Supreme Court stated: “Though this action seems to be of
the first impression in this [S]tate, and is doubtless a very unusual



258 IN THE COURT OF APPEALS

GRANT v. HIGH POINT REG’L HEALTH SYS.
[184 N.C. App. 250 (2007)]

one, there is foundation and reason for the action upon well-settled
principles of law, and we are not entirely without precedent.” Id. at
609, 90 S.E. at 689. The precedents upon which our Supreme Court
relied were limited to the context of wills. Id. at 609, 90 S.E. at
689-90. However, our Supreme Court held that “[e]ven if there had
been no precedent, it would seem that upon the principle of justice
that there is ‘no wrong without a remedy[,]’ the plaintiff is entitled to
maintain this action if, as she alleges, the defendants conspired and
destroyed the subsequent will in which the legacy was left her.” Id. at
609, 90 S.E. at 690.

For the reasons that follow, we hold that Dulin does not control
the present case. First, in the ninety years since it was announced,
Dulin has never been cited in this State for its holding relating to a
tort for spoliation, either in the context of wills or in any other con-
text. Since Dulin, the only case law related to spoliation has dealt
with the inference arising in ongoing litigation from the intentional
destruction of evidence. See, e.g., Red Hill Hosiery Mill, Inc. v.
MagneTek, Inc., 138 N.C. App. 70, 78, 530 S.E.2d 321, 328, disc. review
dented, 353 N.C. 268, 546 S.E.2d 112 (citation omitted) (2000) (stating
that “a party’s intentional destruction of evidence in its control before
it is made available to the adverse party can give rise to an inference
that the evidence destroyed would injure its (the party who destroyed
the evidence) case. This principle is known as ‘spoliation of evi-
dence.’”). Second, the precedent upon which our Supreme Court
relied in making its decision in Dulin was limited to the context of
wills. This demonstrates the limited nature of the Supreme Court’s
holding. Third, it is clear that any wrong alleged by Plaintiff in the
present case is not without a remedy because we have already held
that Plaintiff stated a cause of action for common law obstruction of
justice. Therefore, we affirm the trial court’s dismissal of Plaintiff’s
claim for common law spoliation.

Reversed and remanded in part; affirmed in part.

Judges ELMORE and STEPHENS concur.
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STATE OF NORTH CAROLINA v. FARAH N. MABREY

No. COA06-983
(Filed 19 June 2007)

1. Appeal and Error— preservation of issues—exclusion of
evidence—argued on different basis at trial

Defendant did not preserve for appellate review the question
of whether a prior assault by the victim was admissible to rebut
evidence of good character where she argued relevancy at trial.

2. Evidence— prior assault by victim—exclusion as prejudicial

The trial court did not abuse its discretion by not allowing
defendant to testify about a prior assault on defendant by the vic-
tim in this case based on the potential prejudicial effect. The trial
court’s ruling resulted from a process of reasoned calculation,
weighing the benefits and costs of the testimony. While the court
used the term “certainly outweigh” rather than “substantially out-
weigh,” and the better practice is to use the words of the statute,
the record is clear that the court understood and conducted the
balancing process required by Rule 403.

Appeal by defendant from judgment entered 4 October 2005 by
Judge Michael R. Morgan in Wake County Superior Court. Heard in
the Court of Appeals 28 March 2007.

Attorney General Roy A. Cooper, III, by Special Counsel
Caroline Farmer, for the State.

Mary McCullers Reece, for defendant-appellant.

JACKSON, Judge.

Farah N. Mabrey (“defendant”) and Benjamin Rice (“Rice”) were
married for approximately nine years and had three children together.
Since their divorce in 2002, defendant and Rice arranged to meet
twice per month at 7:00 p.m. in a specific Food Lion parking lot to
exchange custody of their children. In early 2004, Rice married his
second wife, Karen Rice.

On 7 May 2004, Rice arrived early to the parking lot and parked in
the usual location of the custody exchange. At 7:05 p.m., Rice saw
defendant enter the parking lot and watched as she drove past Rice
and proceeded to the other side of the parking lot. Rice testified that
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he was upset by defendant’s actions because “[s]he looked right at me
and just went right past me. You know, she just didn’t park right there
where I was at. It’s not just because it was inconvenient or anything;
it’s just she was doing it out of spite.” Defendant, meanwhile, claimed
she never saw Rice and that she drove to the parking space where
they were supposed to meet. However, immediately after the inci-
dent, she told the police that Rice “parked on the other side of the
shopping center just to be rude.”

Rice drove to the other side of the shopping center to meet with
defendant and their children. Once there, Rice and defendant began
arguing about why defendant had not parked beside Rice. Defendant
and Rice also argued over a new pair of eyeglasses for one of their
children. Specifically, defendant insisted that Rice owed her $50.00
for the glasses, but Rice stated that he could not pay defendant any-
thing other than his court-mandated child support or else he would be
in violation of the court order. Defendant responded by saying, “Well,
I'll just take it out your ass.” At trial, defendant denied discussing eye-
glasses for the children that day.

Rice testified that as he helped the children into his truck, defend-
ant pushed the truck door into the back of Rice’s legs. Defendant,
who was over seven months pregnant at the time, claimed that
she simply put her hands in front of her to stop the door from hitting
her after Rice had “swung open the door.” She contended it was a
reflexive motion to protect herself. Defendant, however, also claimed
that the door never hit her. Rice warned her that if she hit him again
he would call the police. According to Rice, defendant then pushed
him in the back three or four times and repeatedly invited him to
“[c]all the cops.” As Rice explained, “[S]he did it again and again, and
I just went around the truck and I called the cops, and I waited for
them to get there.” At trial, defendant denied pushing Rice into the
truck several times with her hands. Defendant insisted that any phys-
ical contact between her and Rice was the result of her trying to pro-
tect herself from the possible threat of contact from Rice after Rice
“stepped up.”

While Rice was calling the police, defendant removed the chil-
dren from Rice’s truck and left with them. Approximately ten minutes
later, Officer Marcus A. Bethea (“Officer Bethea”) of the Raleigh
Police Department arrived at the Food Lion parking lot and informed
Rice that defendant was with another police officer at a nearby
Exxon gas station. Rice requested that Officer Bethea arrest defend-
ant, but Officer Bethea refused because Rice had no visible injuries.
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Rice’s wife, whom Rice had called after he called the police, met
Rice at the Exxon station and brought a copy of the separation agree-
ment. When Rice’s wife arrived, defendant was yelling at Rice, and the
police officers “were telling her to be quiet.” Defendant admitted to
police that she pushed Rice, but stated that she did so only because
he pushed her first with his car door. Defendant had no visible
injuries. Defendant also stated that Rice “wanted to yell at me and
curse at me for no reason, so I just took my kids and left.” Conversely,
Rice told police officers that

as always, [defendant] wanted to argue about something. She
told me that I owed her $50 for an insurance co-payment for
my Kkids to get glasses. I told her I didn’t have any money for her
right now and that I didn’t want to discuss some silly shit like
that. She got upset and began cursing back at me. We both stood
here and argued.

After police sorted out the situation, Rice’s wife took Rice’s two
daughters and Rice took his son. The police informed Rice and his
wife that they would keep defendant at the Exxon station for a few
minutes after Rice and his wife departed the station to help avoid fur-
ther conflict. As Rice and his wife left the station, defendant “was
yelling at the police officers.” Officer Bethea testified that throughout
the encounter, defendant had been “very upset,” had used a “very
harsh tone of voice,” and had appeared unreasonable and unwilling to
resolve the situation. Defendant insisted that she was upset only
because of certain remarks and facial expressions, such as “little
smirks, like ha-ha, or whatever,” that Rice allegedly directed at her at
the Exxon station.

When the police finally allowed defendant to leave the station,
defendant screeched her tires, “peeling her tires out as she left the
parking lot.” Defendant denied pulling out of the station so fast that
her tires squealed. Shortly thereafter, Officer Bethea responded to
another call regarding Rice and defendant, and Officer Bethea was
required to facilitate another custody exchange. Officer Bethea noted
that defendant’s demeanor at this second incident was no different
from her demeanor at the Exxon station.

On 7 May 2004, defendant was charged with simple assault, and
on 23 November 2004, defendant was convicted in district court.
Defendant appealed to superior court, and on 4 October 2005, a jury
found defendant guilty as charged. The trial court sentenced defend-
ant to forty-five days in the custody of the Wake County Sheriff, and
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the court suspended the sentence and placed defendant on super-
vised probation for twelve months.

On appeal, defendant challenges the trial court’s refusal to permit
the introduction of evidence that Rice had assaulted defendant on a
previous occasion. Specifically, defendant contends that the evidence
was (1) relevant to defendant’s claim of self-defense; (2) admissible
to rebut evidence of Rice’s good character presented during the
State’s case; and (3) more probative than prejudicial.

[1] As a preliminary matter, we note that defendant has failed to pre-
serve her second assignment of error for appellate review. In this
assignment of error, defendant argues that the evidence of the prior
assault was admissible to rebut evidence of Rice’s good character
presented during the State’s case. Specifically, defendant contends
that the State opened the door to Rice’s character, and thus, defend-
ant should have been permitted to testify as to specific acts commit-
ted by Rice that would shed a contrary light on Rice’s character.

During direct examination of Rice, the following colloquy
took place:

PROSECUTOR: And up until this point did you ever put your
hands on the defendant?

RICE: Huh-uh.

PROSECUTOR: Why didn’t you if she was pushing you up against
your truck?

RICE: That's—I don’t do things like that. I mean, that’s not
my nature.

Defendant did not object to Rice’s testimony. Later, when defendant
stated during direct examination that Rice had pushed her two years
prior, the State objected and the jury was excused from the court-
room. When asked what he intended with the particular line of ques-
tioning, defense counsel stated,

Your Honor, I'm only wanting to establish the facts that
occurred at the Food Lion. The only line—or the only testimony
that I would—or the only questions that I would ask the defend-
ant would be questions that would be relevant to her mental
state at the time of the incident and to the facts at the time of
the incident. . . .
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... The only type of question that I would have asked would
have been, After that, what—how did that incident affect your
mental state at this time. That would have been the only—that
would have been the only type of question that I would have
asked and not go into detail as to what happened but if that inci-
dent had any influence on her—her mental state at that time.

... Your Honor, I'd just like to say that one incident that is
possibly very similar to this incident could—could possibly
affect one’s mental state. It's possibly having a deja-vu type situ-
ation where you may be apprehensive about the prior incident no
matter how far back it was reoccuring again, especially with the
children at hand. . . . I believe that that particular incident is rel-
evant to show her mental state at that particular time if it was
simalar to the one prior.

(Emphases added).

At no point did defendant argue that she was introducing the
evidence to rebut the State’s evidence of Rice’s good character,
much less did defendant ever argue that the State opened the door to
Rice’s character. Defendant, instead, confined her argument to rele-
vancy, insisting that evidence of the assault two years prior was rele-
vant to show defendant’s mental state at the time of incident in ques-
tion. Rule 10(b)(1) of the North Carolina Rules of Appellate
Procedure provides that “[i]n order to preserve a question for appel-
late review, a party must have presented to the trial court a timely
request, objection or motion, stating the specific grounds for the rul-
ing the party desired the court to make if the specific grounds were
not apparent from the context.” N.C. R. App. P. 10(b)(1) (2006)
(emphasis added). As defendant did not contend before the trial court
that such evidence was admissible as to Rice’s character based upon
the State’s opening the door to his character, this issue has not been
preserved for our review. See State v. Williams, 355 N.C. 501, 565, 565
S.E.2d 609, 646 (2002) (noting that although defendant objected to
certain evidence as inadmissible pursuant to Rule 608 and as inad-
missible hearsay, he did not object on those specific grounds at trial,
and thus, “defendant did not preserve these specific arguments for
appellate review.”), cert. denied, 537 U.S. 1125, 154 L. Ed. 2d 808
(2003). Accordingly, defendant has failed to preserve this issue for
appellate review.
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[2] In her first assignment of error, defendant contends that the evi-
dence that Rice assaulted defendant on a previous occasion was rel-
evant to defendant’s claim of self-defense. In her third assignment of
error, defendant contends that the probative value of the evidence of
the prior assaults was not substantially outweighed by the potential
prejudicial effect, and thus, the trial court improperly excluded the
evidence pursuant to Rule 403 of the Rules of Evidence. The trial
court based its decision to exclude the evidence solely pursuant to
Rule 403, and the court did not make any conclusion with respect to
whether the evidence of the prior assault was relevant and otherwise
admissible. For the following reasons, we hold that the trial court did
not err in excluding the evidence pursuant to Rule 403, and accord-
ingly, we decline to reach the issues raised in defendant’s first assign-
ment of error.

Relevant evidence, defined as “evidence having any tendency to
make the existence of any fact that is of consequence to the determi-
nation of the action more probable or less probable than it would be
without the evidence,” generally is admissible. N.C. Gen. Stat. § 8C-1,
Rules 401, 402 (2005). With respect to evidence of prior bad acts, such
as the evidence at issue in the instant case, “[e]vidence of other
crimes, wrongs, or acts is not admissible to prove the character of a
person in order to show that he acted in conformity therewith. It may,
however, be admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake, entrapment or accident.” N.C. Gen. Stat. § 8C-1,
Rule 404(b).!

Pursuant to Rule 403 of the Rules of Evidence, however, “[a]l-
though relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evi-
dence.” N.C. Gen. Stat. § 8C-1, Rule 403 (2005). Thus, even assuming
arguendo that the evidence of Rice pushing defendant two years prior
to defendant’s trial survives Rules 401 and Rule 404(b), “it still must

1. While defendant cites Nance v. Fike, 244 N.C. 368, 373, 93 S.E.2d 443, 446
(1956), for the proposition that “in assault cases, . . . when the defendant pleads and
offers evidence of self-defense, he may then offer . . . evidence tending to show the bad
general reputation of his alleged assault as a violent and dangerous fighting man,”
Nance expressly dealt with “the bad general reputation” of the victim, which would is
governed by Rule 404(a) of the Rules of Evidence. See N.C. Gen. Stat. §8C-1, Rule
404(a) (2005). Because defendant attempted to offer evidence of a specific act com-
mitted by Rice, as opposed to general evidence of a pertinent character trait of Rice,
we note that Rule 404(a) is inapplicable.
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withstand the balancing test of Rule 403, pursuant to which ‘evidence
may be excluded if its probative value is substantially outweighed by
the danger of unfair prejudice.’ ” State v. Locklear, 180 N.C. App. 115,
122, 636 S.E.2d 284, 289 (2006) (quoting N.C. Gen. Stat. § 8C-1, Rule
403 (2005)). It is well-established that “[a] trial court’s rulings under
Rule 403 are reviewed for an abuse of discretion. This Court will find
an abuse of discretion only where a trial court’s ruling is manifestly
unsupported by reason or is so arbitrary that it could not have been
the result of a reasoned decision.” State v. Theer, 181 N.C. App. 349,
359-60, 639 S.E.2d 655, 662-63 (2007) (internal quotation marks and
citations omitted).

In making its determination with respect to the Rule 403 balanc-
ing test, a trial court must analyze the “similarity and temporal prox-
imity” between the acts. State v. Artis, 325 N.C. 278, 299, 384 S.E.2d
470, 481 (1989), vacated on other grounds, 494 U.S. 1023, 108 L. Ed.
2d 604 (1990). Thus,

[w]hen the features of the earlier act are dissimilar from those of
the offense with which the defendant is currently charged, such
evidence lacks probative value. When otherwise similar offenses
are distanced by significant stretches of time, commonalities
become less striking, and the probative value of the analogy
attaches less to the acts than to the character of the actor.

Id.

After hearing and considering arguments by the prosecutor and
defense counsel with respect to the evidence of the prior assault, the
trial court sustained the State’s objection to the testimony, stating,

Well, as to any similarity between the matter at issue and a
matter that the witness stated occurred two years ago, the simi-
larities are not sufficiently strong so as to allow the jury to prop-
erly hear that. The witness’s testimony is that she instinctively
put her hand up to keep the door from coming close to hitting
her because of her pregnant condition, and she said that the door
didn’t even hit her hand. So as a result, that is not similar to a sit-
uation two years ago where she says that the prosecuting witness
allegedly assaulted her. So I would not find them to be sufficiently
similar so as to allow the jury to hear something that remote in
time, coupled with the fact that, again, the similarity being at best
minimal. Any prejudicial effect would certainly outweigh any pro-
bative value. So as a result, I will not allow any questioning as to
that two years ago.



266 IN THE COURT OF APPEALS

STATE v. MABREY
[184 N.C. App. 259 (2007)]

The trial court’s ruling was the process of reasoned decision,
weighing the relative benefits and costs of such testimony. The tem-
poral proximity between the incidents was particularly significant
because (1) defendant had known Rice for thirteen years; (2) defend-
ant and Rice had met to exchange custody twice per month for a year
and a half; and (3) the incident two years prior was the only other
instance of alleged assaultive behavior by Rice. Additionally, the prior
assault and incident at issue were not sufficiently similar as to war-
rant significant probative value. Defendant alleged that Rice pushed
defendant two years prior to trial. Here, Rice had not pushed defend-
ant, but rather, opened a car door toward defendant and allegedly
“was in [her] face.” Because of the minimal probative value of the evi-
dence, the trial court properly concluded that the probative value of
defendant’s testimony concerning the prior assault was substantially
outweighed by the danger of unfair prejudice.

We note, however, that the trial court did not specifically state
that the probative value of the evidence “substantially outweighed”
the potential prejudicial effect. Rather, the court stated that the “prej-
udicial effect would certainly outweigh any probative value.” Al-
though the better practice would be to employ the words used in the
statute, the trial court’s use of the phrase “certainly outweigh” is suf-
ficiently close to the phrase “substantially outweigh” to make clear
that the court conducted the appropriate balancing test mandated by
the Rule. See State v. Harris, 149 N.C. App. 398, 405, 562 S.E.2d 547,
551 (2002) (“The trial court in the present case made no specific find-
ing that the probative value of evidence . . . outweighed its prejudicial
effect. However, as long as the procedure followed by the trial court
demonstrates that a Rule 403 balancing test was conducted, a specific
finding is not required.”); see also State v. McAllister, 132 N.C. App.
300, 302, 511 S.E.2d 660, 662 (“Despite the language used by the trial
court in making the ruling, it is clear from an examination of the
record that the trial court understood the standard to be applied
under Rule 609 and that the trial court believed the evidence was not
necessary for a fair determination of the issue of guilt or innocence.”
(emphasis added)), aff’d, 351 N.C. 44, 519 S.E.2d 524 (1999) (per
curiam). Because the record is clear that the trial court understood
and conducted the required balancing pursuant to Rule 403, we find
no error in the specific language employed by the trial court.

In sum, it cannot be said that the trial court’s ruling was “arbi-
trary” or “manifestly unsupported by reason.” Therefore, the trial
court did not abuse its discretion in precluding defendant from testi-
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fying as to the prior assault based on the potential prejudicial effect
when compared with the probative value of such evidence.
Accordingly, defendant’s third assignment of error is overruled, and
we need not reach defendant’s remaining assignment of error.

No Error.

Judges HUNTER and TYSON concur.

RICHARD HENRY CAPPS, PraINTIFF v. DANIELE ELIZABETH VIRREY, JERRY
NEIL LINKER aND NATIONWIDE MUTUAL INSURANCE COMPANY, DEFENDANTS

No. COA06-655
(Filed 19 June 2007)

1. Appeal and Error— appealability—order denying arbitra-
tion—substantial right

An order denying arbitration is interlocutory but appealable

because it involves a substantial right which may be lost by delay.

2. Arbitration and Mediation— arbitration—contractual
right—waiver
Arbitration is a contractual right which may be waived by the
conduct of the party seeking enforcement.

3. Arbitration and Mediation— arbitration—waiver—re-
quests for discovery
Plaintiff waived his right to compel arbitration (where the
agreement was entered into before 1 January 2004 and the Uni-
form Arbitration Act applied) by making discovery requests
which exceeded the scope of the Act. Parties agree to arbitrate
to avoid the costs and delays associated with litigation, specifi-
cally discovery.

4. Arbitration and Mediation— waiver—appearance at
deposition
Plaintiff did not waive his right to arbitration by participating
in a deposition where the deposition was of plaintiff, was noticed
by his insurer, and the terms of the policy required plaintiff to
submit to examinations under oath.
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Appeal by Plaintiff from order entered 14 February 2006 by Judge
Richard Doughton in Guilford County Superior Court. Heard in the
Court of Appeals 10 January 2007.

Lewis & Daggett Attorneys at Law, PA., by Marc P. Madonia,
JSor Plaintiff-Appellant.

Teague, Rotenstreich & Stanaland LLP, by Paul A. Daniels, for
Defendant-Appellee Nationwide Mutual Insurance Company.

STEPHENS, Judge.
I. FACTUAL AND PROCEDURAL BACKGROUND

By a complaint filed 2 August 2004, Plaintiff alleged that he suf-
fered “severe and permanent injuries to his body” when, on 11 April
2002, a van owned by Defendant Linker (“Linker”) and being driven
by Defendant Virrey (“Virrey”) failed to stop at a red light, striking a
car operated by Julia Macleod Walker (“Walker”) and causing
Walker’s car to collide with the car Plaintiff was operating.! Plaintiff
alleged further that Virrey’s negligent operation of the van was the
proximate cause of the collision and of Plaintiff’s injuries. Plaintiff
sought compensatory damages from Virrey and Linker, and, to the
extent that Virrey and Linker could not compensate Plaintiff for his
injuries, he sought compensation from Defendant Nationwide Mutual
Insurance Company (“Nationwide”) pursuant to the uninsured
motorist (“UM”) coverage Nationwide provided him. On the same day
that Plaintiff filed his complaint, he served requests for admissions on
Virrey, Linker, and Nationwide.

On 9 August 2004, Plaintiff served his first set of interrogatories
and requests for production of documents on Virrey, Linker, and
Nationwide. Nationwide filed its answer to Plaintiff’s complaint on 25
October 2004, by which it admitted that “certain acts” of Virrey prox-
imately caused the accident, but denied the injuries alleged and dam-
ages sought by Plaintiff. On 25 January and 15 December 2005,
Plaintiff served on Nationwide his second and third requests for pro-
duction of documents. On 11 January 2006, Nationwide responded to
Plaintiff’s third request for production of documents and provided to
Plaintiff a “full and complete copy of the automobile insurance policy

1. Plaintiff initially filed an insurance claim with North Carolina Farm Bureau
Insurance Company (“Farm Bureau”), the company that reportedly provided automo-
bile insurance for Linker. By letter dated 6 May 2002, Farm Bureau informed Plaintiff
that it did not provide coverage for Linker’s automobile, and thus, would not compen-
sate Plaintiff for his injuries.
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written by [Nationwide] providing uninsured motorist coverage for
[Plaintiff], in effect as of April 11, 2002.”

On 22 November 2005, Plaintiff and Nationwide participated in
mediation regarding the extent of Nationwide’s liability, but reached
an impasse after only two hours.2 By letter dated 9 December 2005,
Plaintiff demanded “arbitration in accordance with the terms of
Nationwide’s policy” to settle the parties’ dispute. Nationwide’s attor-
ney rejected Plaintiff’'s demand. On 17 January 2006, Plaintiff filed a
motion to compel arbitration. On 14 February 2006, the Honorable
Richard Doughton denied Plaintiff’s motion. Plaintiff appeals.

II. INTERLOCUTORY NATURE OF APPEAL

[1] As a preliminary matter, we note that Judge Doughton’s order
denying Plaintiff’s motion to compel arbitration is interlocutory
“because it does not determine all of the issues between the parties
and directs some further proceeding preliminary to a final judgment.”
See Martin v. Vance, 133 N.C. App. 116, 119, 514 S.E.2d 306, 308
(1999) (citing Futrelle v. Duke Univ., 127 N.C. App. 244, 488 S.E.2d
635, disc. review denied, 347 N.C. 398, 494 S.E.2d 412 (1997)).
However, this Court has previously determined that an appeal from
an order denying arbitration, “although interlocutory, is immediately
appealable because it involves a substantial right which might be lost
if appeal is delayed.” Prime South Homes, Inc. v. Byrd, 102 N.C. App.
255, 258, 401 S.E.2d 822, 825 (1991) (citations omitted). Accordingly,
we reach the merits of this appeal.

III. STANDARD OF REVIEW

[2] Plaintiff brings forward two arguments on appeal. Specifically,
Plaintiff contends that the trial court erred by concluding as a matter
of law that Plaintiff waived his right to arbitration (1) by imposing
substantial litigation costs on Nationwide and (2) by participating in
discovery not available during arbitration.

Arbitration is a contractual right, and therefore, the right to arbi-
tration may be waived by the conduct of the party seeking to enforce
its right. Miller Bldg. Corp. v. Coastline Assoc. Ltd. Partnership, 105
N.C. App. 58, 411 S.E.2d 420 (1992). “Due to ‘strong public policy in
North Carolina favoring arbitration,” courts ‘must closely scrutinize
any allegation of waiver’ of the right to arbitration.” O’Neal Constr.,

2. Prior to filing his complaint, Plaintiff and Nationwide attempted to negotiate a
settlement of their dispute. However, after a year of investigation and negotiation, the
parties failed to reach a settlement.
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Inc. v. Leonard S. Gibbs Grading, Inc., 121 N.C. App. 577, 5680, 468
S.E.2d 248, 250 (1996) (quoting Cyclone Roofing Co. v. David M.
LaFave Co., 312 N.C. 224, 229, 321 S.E.2d 872, 876 (1984) (citations
omitted)). Therefore, doubts over whether a certain issue is ap-
propriate for arbitration should be resolved in a manner which
favors arbitration. Smith v. Young Moving & Storage, Inc., 141 N.C.
App. 469, 540 S.E.2d 383 (2000), aff’d per curiam, 363 N.C. 521, 546
S.E.2d 87 (2001). This is true “‘whether the problem at hand is
the construction of the contract language itself or an allegation of
waiver, delay, or a like defense to arbitrability.’ ” Cyclone Roofing,
312 N.C. at 229, 321 S.E.2d at 876 (quoting Moses H. Cone Memorial
Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25, 74 L. Ed. 2d 765,
785 (1983)).

In order to defeat an attempt to compel arbitration, the opposing
party must demonstrate prejudice.

Our Supreme Court has described the type of prejudice [a party]
must demonstrate in order to prevail. “A party may be prejudiced
by his adversary’s delay in seeking arbitration if (1) it is forced to
bear the expense of a long trial, (2) it loses helpful evidence, (3)
it takes steps in litigation to its detriment or expends significant
amounts of money on the litigation, or (4) its opponent makes use
of judicial discovery procedures not available in arbitration.”

Smith, 141 N.C. App. at 472-73, 540 S.E.2d at 386 (quoting
Servomation Corp. v. Hickory Constr. Co., 316 N.C. 543, 544, 342
S.E.2d 853, 854 (1986)).

Waiver of a contractual right to arbitration is a question of fact.
In this regard, findings of fact, when supported by any evidence,
are conclusive on appeal. Conclusions of law, even if stated as
factual conclusions, are reviewable. Nevertheless, when there is
evidence in the record which supports the trial court’s findings
of fact, and those findings support its conclusions of law that
a party has waived its right to compel arbitration, the decision
must be affirmed.

Moose v. Versailles Condo. Ass'n, 171 N.C. App. 377, 382, 614 S.E.2d
418, 422 (2005) (internal quotations and citations omitted).

Because we agree with the trial court that Plaintiff waived his
right to arbitration by participating in discovery not available during
arbitration, we affirm the order of the trial court.
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IV. QUESTIONS PRESENTED

[3] Plaintiff argues the trial court erred in denying his motion to com-
pel on the ground that Plaintiff waived his right to arbitration by
engaging in discovery unavailable during arbitration.3 Specifically,
Plaintiff contends that the discovery procedures he utilized “were
contemplated by and incorporated into the arbitration agreement
between the parties.” We disagree.

Nationwide’s policy states:

Unless the insured and we agree otherwise, arbitration will take
place in the county and state in which the insured lives.
Arbitration will be subject to the usual rules of procedure and
evidence in such county and state. The arbitrators will resolve
the issues. A written decision on which two arbitrators agree will
be binding on the insured and us.

(Emphasis added).

Prior to 1 January 2004, the Uniform Arbitration Act applied to all
agreements to arbitrate unless (1) the arbitration agreement stipu-
lated that the Uniform Arbitration Act would not apply or (2) the arbi-
tration agreement was between employers and employees, or
between their respective representatives, although employers and
employees, or their representatives, may stipulate that the Act would
apply.4 N.C. Gen. Stat. § 1-567.2 (2001). In this case, the arbitration
agreement was entered into before 1 January 2004; therefore, the
Uniform Arbitration Act applies. See Register v. White, 3568 N.C. 691,
599 S.E.2d 549 (2004) (recognizing that because the Uniform
Arbitration Act was in effect at the time the parties entered into the
contract, it was applicable to the case).

In Palmer v. Duke Power Co., 129 N.C. App. 488, 491, 499 S.E.2d
801, 803 (1998), this Court recognized that “the North Carolina Rules
of Civil Procedure do not apply to arbitrations, unless incorporated

3. In its brief to this Court, Nationwide argues that “Plaintiff’s argument 2B”
should be dismissed, pursuant to Rule 28(b)(6) of the North Carolina Rules of
Appellate Procedure, for Plaintiff’s failure to “cite any authority to support his argu-
ment.” After reviewing Plaintiff’s brief, we conclude that since there are sufficient
“citations of the authorities” upon which Plaintiff relies in previous sections of
Plaintiff’'s second argument, the brief adequately complies with Rule 28(b)(6).
Accordingly, Defendant’s argument is overruled.

4. The Uniform Arbitration Act was repealed effective 1 January 2004, and
the Revised Uniform Arbitration Act was enacted. N.C. Gen. Stat. §§ 1-567.1 through
1-567.20; N.C. Gen. Stat. §§ 1-569.1 through 1-569.31.
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into the arbitration agreement.” The unambiguous language in the
arbitration agreement at issue here states that “[a]rbitration will be
subject to the usual rules of procedure and evidence” in the county
and state where the insured lives and where the arbitration will
take place. This language clearly refers to the rules and procedures
set forth in the Uniform Arbitration Act, not the “usual rules” of civil
procedure and evidence. The Uniform Arbitration Act contains its
own rules for “discovery.” N.C. Gen. Stat. § 1-567.8 (2001). This
section provides binding rules and procedure for witnesses, subpoe-
nas, and depositions in arbitration proceedings. Id. Although there is
a “broad right to discovery” under the Rules of Civil Procedure, dis-
covery in arbitration proceedings is “at the discretion of the arbi-
trator[.]” Prime South Homes, 102 N.C. App. at 260, 401 S.E.2d at
826 (citation omitted).

In his order denying Plaintiff’s motion to compel arbitration,
Judge Doughton found, inter alia, that Plaintiff served on Nationwide
a set of interrogatories, a request for admissions, and three requests
for production of documents. In his request for admissions, Plain-
tiff prompted Nationwide to admit certain facts regarding the auto-
mobile accident, to admit that the accident proximately caused
Plaintiff’s injuries, and to admit that Plaintiff was entitled to compen-
sation in excess of $10,000.00. Additionally, in his interrogatories and
requests for production of documents, Plaintiff requested, inter alia,
information and documents regarding those with knowledge of the
accident, photographic or video surveillance made of Plaintiff since
the accident, all written and recorded statements obtained by
Nationwide regarding the accident, and all reports generated as a
result of the accident.

Arbitration is a process to privately adjudicate a final and binding
settlement of disputed matters quickly and efficiently, without the
costs and delays inherent in litigation. WMS, Inc. v. Weaver, 166 N.C.
App. 352, 602 S.E.2d 706, disc. review denied, 359 N.C. 197, 608
S.E.2d 330 (2004). Parties agree to arbitrate in order to avoid the
costs and delays associated with litigation, specifically the costs and
delays inherently incurred in civil discovery. Applying the Rules of
Civil Procedure and Evidence to arbitration negates the very purpose
for agreeing to arbitrate. The procedural and evidentiary rules gov-
erning judicial proceedings do not apply to arbitrations absent plain
and unambiguous language in the arbitration agreement that those
rules apply. Crutchley v. Crutchley, 306 N.C. 518, 293 S.E.2d 793
(1982); Pinnacle Group, Inc. v. Shrader, 105 N.C. App. 168, 412
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S.E.2d 117 (1992). It is clear that Plaintiff’s discovery requests
exceeded the scope allowed by the Uniform Arbitration Act. Plaintiff
thereby waived his right to compel arbitration.

[4] In further support of his determination that Plaintiff had waived
his right to arbitration, Judge Doughton found that “on or about
January 7, 2005, without objection, the Plaintiff appeared for depo-
sition noticed by Defendant Nationwide[.]” We do not agree with
Nationwide’s position that Plaintiff waived his right to arbitration
by participating in this deposition. The deposition was of Plaintiff
and was noticed by Nationwide. Under the terms of Plaintiff’s insur-
ance policy, he was required to “[s]Jubmit as often as [Nationwide]
reasonably require[d] to examinations under oath and subscribe the
same.” Had Plaintiff not participated in his deposition, Nationwide
could have considered Plaintiff in breach of the contract and not pro-
vided coverage for Plaintiff’s injuries. Therefore, Plaintiff was
required to participate in this deposition, and his appearance for
such deposition, in and of itself, is insufficient to constitute a waiver
of his arbitration rights.

In sum, we hold that Judge Doughton did not err in concluding
that Plaintiff waived his contractual right to arbitration by participat-
ing in judicial discovery not available during arbitration. Accordingly,
Judge Doughton’s order is affirmed. Because we hold that this con-
clusion is sufficient to affirm the trial court’s order, we need not
address Plaintiff’s argument regarding litigation costs or Nationwide’s
cross-assignment of error.

For the reasons stated, the order of the trial court denying
Plaintiff’s motion to compel arbitration is affirmed.

AFFIRMED.

Judges TYSON and STROUD concur.
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SANJAY LULLA, PLAINTIFF-APPELLEE v. EFFECTIVE MINDS, LLC, AND MANIKA
GULATI, DEFENDANTS-APPELLANTS

No. COA06-1059
(Filed 19 June 2007)

1. Appeal and Error— appealability—personal jurisdiction

An immediate appeal from an adverse ruling on jurisdiction
over the person is interlocutory but expressly provided for by
N.C.G.S. § 1-277(b).

2. Jurisdiction— personal—insufficient minimum contacts

The trial court erred by concluding that defendants had the
minimum contacts necessary to sustain personal jurisdiction
where there was a contract between a resident of North Carolina,
defendant Effective Minds, and a company located in North
Carolina. The contract provided that it would be governed by
Delaware law, and nothing reveals where it was entered into.
Nothing specified that work was to be performed in North
Carolina, and an affidavit indicated that the personnel involved in
the project did not originate in North Carolina and that the work
was performed in other states.

Appeal by Defendants from order entered 19 May 2006 by Judge
Kenneth C. Titus in Superior Court, Wake County. Heard in the Court
of Appeals 15 March 2007.

Adams, Portnoy & Berggren, PLLC, by Douglas E. Portnoy, for
Plaintiff-Appellee.

Maupin Taylor, PA., by Camden R. Webb and Robert W. Shaw,
Jfor Defendants-Appellants.

McGEE, Judge.

Sanjay Lulla (Plaintiff) filed a complaint against Effective Minds,
LLC (Effective Minds) and Manika Gulati (Gulati) (collectively De-
fendants) on 7 February 2006, alleging breach of contract and unjust
enrichment. Defendants moved to dismiss for lack of personal juris-
diction pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(2). The trial
court denied the motion on 19 May 2006. Defendants appeal.

In his complaint, Plaintiff alleged the following: Plaintiff was a
citizen and resident of Wake County, North Carolina. Effective Minds
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was organized in Delaware and had its principal office in New
York, New York. Gulati was a resident of Manhattan, New York.
Gulati formed Effective Minds on 4 April 2003 and was its sole
shareholder, director, and officer. As of February 2004, Gulati was a
contract employee at a company called Cadbury Adams. Cadbury
Adams informed Gulati of its need for a vendor to “migrate,” or relo-
cate, one of its systems from New Jersey to Texas by April 2004 (the
migration project).

Plaintiff also alleged that Gulati contacted him on 11 February
2004 and asked Plaintiff to become her partner. Gulati told Plaintiff
that, because of Gulati’s employment with Cadbury Adams, she could
not submit a bid on the migration project. However, she would hire
Plaintiff as an employee of Effective Minds so that Effective Minds
could bid on the migration project, as well as future projects. As part
of this arrangement, Gulati offered to pay Plaintiff fifty percent of any
profit realized by Effective Minds. Plaintiff and Gulati agreed that
Effective Minds could not perform the work necessary to complete
the migration project, so they would need to hire a subcontractor
with the necessary skills. Some time later in February 2004, Plaintiff
received the specifications of the migration project from Gulati.
Plaintiff then located a subcontractor, Strategic Technologies, Inc.
(STI) based in Cary, North Carolina to perform the work.

Plaintiff further alleged that on 4 March 2004, while acting as
chief executive officer of Effective Minds, he entered into an agree-
ment with STI. In the agreement, STI agreed to perform the migration
project, and Effective Minds agreed to pay STI for the work. Effective
Minds submitted a bid to Cadbury Adams for the migration project
and was awarded the contract. Between 8 March and 16 April 2004,
STI, under Plaintiff’s supervision, performed the work required to
complete the migration project. Cadbury Adams paid Effective Minds
more than $400,000.00 and Effective Minds realized a profit of
$120,000.00. Plaintiff made demand on Defendants for $60,000.00.
Gulati refused to pay Plaintiff. Pursuant to their purported contrac-
tual agreement, Plaintiff alleged he was entitled to recover $60,000.00.
Plaintiff also alleged an unjust enrichment claim as an alternative
claim for relief.

In response, Defendants filed a motion to dismiss the complaint
on 27 March 2006 for lack of personal jurisdiction. Defendants
asserted that neither Effective Minds nor Gulati had sufficient mini-
mum contacts with the State of North Carolina to form the basis for
personal jurisdiction under N.C. Gen. Stat. § 1-75.4, or the due proc-
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ess clause of the Fourteenth Amendment to the United States
Constitution. In the alternative, Defendants moved to stay the pro-
ceedings pursuant to N.C. Gen. Stat. § 1-75.12, contending that North
Carolina was not a convenient forum for litigation of the dispute. In
support of the motion to dismiss, Defendants attached Gulati’s sworn
affidavit. In her affidavit, Gulati stated she had no contacts with
North Carolina. She also stated that the sole office of Effective Minds
was in New York, and that Effective Minds had never conducted busi-
ness in North Carolina. Further, Gulati denied that Plaintiff was a
partner at Effective Minds and denied having any agreement with
Plaintiff regarding the migration project. She stated that the migra-
tion project was run entirely from the New York office of Effective
Minds, with some travel to New Jersey, and some services performed
in Texas. Defendants admitted that Effective Minds had transacted
some business with STI, but contended that the business was trans-
acted outside of North Carolina, and that the contract workers who
performed those services did not originate in North Carolina, nor did
they perform the services in North Carolina. Defendants also admit-
ted that Effective Minds transacted some business with Dynpro, a
business based in North Carolina, but stated that all such business
was transacted outside North Carolina. Defendants denied purpose-
fully directing commercial activities toward North Carolina or engag-
ing in continuous and systematic contacts with North Carolina.

Also attached to Defendants’ motion to dismiss was a copy of the
subcontractor agreement between Effective Minds and STI. The sub-
contractor agreement was signed by Plaintiff, as chief executive offi-
cer for Effective Minds, and was dated 4 March 2004. The agreement
provided that it was to be governed by Delaware law.

In an order filed 19 May 2006, the trial court denied Defendants’
motion to dismiss or stay the proceedings. The trial court found as
fact that “Plaintiff was solicited to perform services in North Carolina
including entering into an agreement with a North Carolina company
on behalf of Defendants.” The trial court further found that “the con-
tacts that Defendants had with North Carolina [were] sufficient to
establish personal jurisdiction over Defendants.” The trial court then
concluded that Plaintiff had shown that N.C. Gen. Stat. § 1-75.4(5)
permitted the exercise of personal jurisdiction over Defendants, and
that Plaintiff had shown sufficient minimum contacts to meet the
requirements of due process. The trial court also concluded that
Wake County was a convenient forum to litigate the dispute.
Defendants appeal.
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[1] Initially, we note that although this appeal is interlocutory, N.C.
Gen. Stat. § 1-277(b) (2005) provides for “immediate appeal from an
adverse ruling as to the jurisdiction of the court over the person[.]”
Therefore, this appeal is properly before us.

[2] It is well-established that whether a court may exercise personal
jurisdiction over a nonresident defendant involves a two-step in-
quiry. See, e.g., Corbin Russwin, Inc. v. Alexander’s Hdwe., Inc., 147
N.C. App. 722, 724, 556 S.E.2d 592, 595 (2001). First, N.C. Gen. Stat.
§ 1-75.4, North Carolina’s “long arm” statute must confer personal
jurisdiction over a defendant. Id. Second, the exercise of personal
jurisdiction over a defendant must not violate the defendant’s due
process rights. Id. “To comport with due process, the defendant must
have minimum contacts in the forum state.” Id. The United States
Supreme Court has held that minimum contacts must be such that the
exercise of personal jurisdiction “does not offend ‘traditional notions
of fair play and substantial justice.’” International Shoe Co. v.
Washington, 326 U.S. 310, 316, 90 L. Ed. 95, 102 (1945) (quoting
Milliken v. Meyer, 311 U.S. 457, 463, 85 L. Ed. 278, 283 (1940)).

North Carolina’s long arm statute

is liberally construed to find personal jurisdiction over nonresi-
dent defendants to the full extent allowed by due process.
Accordingly, when evaluating the existence of personal jurisdic-
tion pursuant to [this statute], the question of statutory autho-
rization collapses into the question of whether [the defendant]
has the minimum contacts with North Carolina necessary to meet
the requirements of due process.

Jaeger v. Applied Analytical Indus. Deutschland GMBH, 159 N.C.
App. 167, 171, 582 S.E.2d 640, 644 (2003) (internal citations and quo-
tations omitted) (second alteration in original). Our Supreme Court
has stated that the “relationship between the defendant and the forum
must be ‘such that [the nonresident defendant] should reasonably
anticipate being haled into court there.” ” Tom Togs, Inc. v. Ben Elias
Industries Corp., 318 N.C. 361, 365-66, 348 S.E.2d 782, 786 (1986)
(quoting World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297,
62 L. Ed. 2d 490, 501 (1980)).

In the present case, the trial court found that “the contacts that
Defendants had with North Carolina [were] sufficient to establish
personal jurisdiction over Defendants.” The trial court concluded that
Plaintiff had shown the minimum contacts necessary to meet the
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requirements of due process. However, we disagree as to both
Effective Minds and Gulati. “While a trial court’s findings of fact are
binding if supported by sufficient evidence, its conclusions of law are
reviewable de novo on appeal.” Starco, Inc. v. AMG Bonding and
Ins. Services, 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996). In a
situation where a defendant submits evidence to counter the allega-
tions in a plaintiff’'s complaint, those allegations can no longer be
taken as true and the plaintiff can no longer rest on the allegations.
Bruggeman v. Meditrust Acquisition Co., 138 N.C. App. 612, 615-16,
532 S.E.2d 215, 218, disc. review denied, 3563 N.C. 261, 546 S.E.2d 90
(2000). In such a case,

[iln order to determine whether there is evidence to support
an exercise of personal jurisdiction, the [trial] court then con-
siders (1) any allegations in the complaint that are not con-
troverted by the defendant’s affidavit and (2) all facts in the
affidavit (which are uncontroverted because of the plaintiff’s
failure to offer evidence).

Banc of Am. Secs. LLC v. Evergreen Int’l Aviation, Inc., 169 N.C.
App. 690, 693-94, 611 S.E.2d 179, 182-83 (2005).

To determine whether sufficient minimum contacts exist between
a defendant and North Carolina requires individual consideration of
the specific facts of each case. First Union Nat’l Bank of Del. v.
Bankers Wholesale Mortgage, LLC, 1563 N.C. App. 248, 253, 570 S.E.2d
217, 221 (2002). In making this determination, several factors should
be considered:

(1) the quantity of contacts between [the] defendants and North
Carolina; (2) the nature and quality of such contacts; (3) the
source and connection of [the] plaintiff’s cause of action to any
such contacts; (4) the interest of North Carolina in having this
case tried here; and (5) convenience to the parties.

Id. Also relevant is “(1) whether [the] defendants purposefully availed
themselves of the privilege of conducting activities in North Carolina,
(2) whether [the] defendants could reasonably anticipate being
brought into court in North Carolina, and (3) the existence of any
choice-of-law provision contained in the parties’ agreement.” Id.

“[A] single contract can provide the basis for the exercise of juris-
diction over a nonresident defendant[.]” Globe, Inc. v. Spellman, 45
N.C. App. 618, 624, 263 S.E.2d 859, 863, disc. review denied, 300 N.C.
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373, 267 S.E.2d 677 (1980). “The mere act, however, of entering into a
contract with a resident of a forum state will not provide sufficient
minimum contacts with that forum.” Tutterrow v. Leach, 107 N.C.
App. 703, 708, 421 S.E.2d 816, 820 (1992). Nonresident defendants
must engage in acts by which they “purposefully avail[] [themselves]
of the privilege of conducting activities within the forum State” to
support a finding of minimum contacts. Globe, 45 N.C. App. at 624,
263 S.E.2d at 863. In Globe, we affirmed the trial court’s conclusion
that an exercise of personal jurisdiction would violate due process.
We noted

that the contract was entered into outside of North Carolina; that
the contract [was] governed by the law of another state; that
there [was] no provision in the contract requiring [the] defendant
to perform services within North Carolina; that [the] defendant
[had] performed all services under the contract outside of North
Carolina; and that for the life of the contract [the] defendant [had]
not been in [North Carolina] for any purpose.

Id. at 624-25, 263 S.E.2d at 863. Our Court concluded that the defend-
ant’s connection to North Carolina was “far too attenuated, under the
standards implicit in the Due Process Clause of the Constitution, to
justify imposing upon [the defendant] the ‘burden and inconvenience’
of defense in North Carolina.” Id. at 625, 263 S.E.2d at 864 (quoting
Kulko v. California Superior Court, 436 U.S. 84, 91, 56 L. Ed. 2d 132,
141, reh’g denied, 438 U.S. 908, 57 L. Ed. 2d 1150 (1978)).

Applying these principles to the present case, we conclude that
finding personal jurisdiction as to either Defendant would violate due
process. Although the document attached to Defendants’ motion to
dismiss appears to reflect an agreement between STI, a resident of
North Carolina, and Effective Minds, this alone will not necessarily
support a finding that Effective Minds or Gulati had minimum con-
tacts with North Carolina. See Tutterrow, 107 N.C. App. at 708, 263
S.E.2d at 820. Further, the contract provided that it would be gov-
erned by Delaware law. The contract does not reveal where it was
entered into nor does any other evidence in the record. Nothing in the
contract specified that any work performed under the contract was to
be performed in North Carolina. In fact, according to Gulati’s affi-
davit, the STI personnel involved in the project did not originate from
North Carolina and the work performed was completed in New Jersey
and Texas, not in North Carolina. Gulati’s affidavit also stated she had
never been to North Carolina. Therefore, as in Globe, we cannot con-
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clude that Effective Minds had the requisite contacts with North
Carolina to support the exercise of personal jurisdiction over it.

We come to the same conclusion with regard to Gulati. The rec-
ord is devoid of any action taken by Gulati in her individual capacity
which would permit our courts to exercise personal jurisdiction over
her. A “plaintiff may not assert [personal] jurisdiction over a corpo-
rate agent without some affirmative act committed in [the corporate
agent’s] individual official capacity.” Godwin v. Walls, 118 N.C. App.
341, 348, 455 S.E.2d 473, 479 (1995). Indeed, in his brief, Plaintiff does
not make any argument as to Gulati in her individual capacity.

Based on the foregoing, we conclude the trial court erred by con-
cluding that Defendants had the minimum contacts necessary to sus-
tain the exercise of personal jurisdiction over them. We therefore
reverse the trial court’s order and remand for entry of an order dis-
missing Plaintiff’s complaint. As a result of our disposition of the per-
sonal jurisdiction issue, we need not address Defendants’ remaining
assignments of error.

Reversed and remanded.

Judges ELMORE and STEPHENS concur.

STATE OF NORTH CAROLINA v. WILLIAM LEWIS WALL

No. COA06-1011
(Filed 19 June 2007)

Constitutional Law— prior waiver of counsel—failure to com-
ply with requirements—defendant’s assertion insufficient
standing alone

Defendant’s assertion that the trial court did not comply with
the requirements of N.C.G.S. § 15A-1242 in executing defendant’s
waivers of counsel was not sufficient to rebut the presumption of
validity of prior waivers where the assertion stood alone.

Appeal by defendant from judgments entered 15 March 2006 by
Judge Kimberly S. Taylor in Richmond County Superior Court. Heard
in the Court of Appeals 21 May 2007.
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Attorney General Roy Cooper, by Special Deputy Attorney
General Sharon Patrick-Wilson, for the State.

Susan J. Hall for defendant-appellant.

STEELMAN, Judge.

When the defendant’s own assertion is the sole evidence of
record that the trial court did not comply with the requirements of
N.C. Gen. Stat. § 15A-1242 in executing defendant’s waivers of coun-
sel, this standing alone is insufficient to rebut the presumption of
validity of prior waivers under State v. Kinlock, 152 N.C. App. 84, 566
S.E.2d 738 (2002).

William Lewis Wall (“defendant”) was charged with misdemeanor
disorderly conduct and communicating threats on 4 March 2005.
Defendant executed a written waiver of counsel on 24 March 2005,
before District Court Judge Joseph Williams, and waived his right to
assigned counsel. On 9 June 2005, Attorney Eddgett-Meacham made a
limited appearance in district court and defendant was found guilty
on both counts. The trial court sentenced defendant to thirty days,
suspended the sentence, and placed defendant on unsupervised pro-
bation for twenty-four months. Defendant appealed to the superior
court for a trial de novo.

On 13 February 2006, defendant executed a second written
waiver form, before Superior Court Judge Mark A. Klass, and waived
his “right to all assistance of counsel which includes my right to
assigned counsel[.]” Defendant’s case came on before Judge Kimberly
Taylor on 13 March 2006. After a colloquy, defendant proceeded to
trial pro se. A jury found defendant guilty of disorderly conduct and
communicating threats. Judge Taylor sentenced defendant to 120
days in the Department of Correction for the conviction of communi-
cating threats. For the disorderly conduct conviction, Judge Taylor
sentenced defendant to sixty days at the expiration of the communi-
cating threat sentence. Both sentences were suspended and defend-
ant was placed on supervised probation. Defendant gave oral notice
of appeal, and then requested that his sentences be activated. Judge
Taylor held that the matter would be held open until the next day.

Defendant was brought back before Judge Taylor, who asked
defendant whether he wanted to appeal his convictions, given his
request that the sentences be activated. Defendant informed the trial
court that he wanted to appeal his case and that he wanted an attor-
ney for his appeal. Defendant then stated that neither Judge Taylor
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nor Judge Klass informed him of the “possible jail sentence . . . the
charges would carry.” Defendant appeals.

In defendant’s sole argument on appeal, he contends the trial
court erred in allowing him to represent himself without establishing
that his waiver of counsel was knowing, voluntary, and intelligent as
required by N.C. Gen. Stat. § 15A-1242. Defendant specifically argues
that the trial court did not make an inquiry to satisfy itself that
defendant comprehended “the range of permissible punishments” as
required by subsection (3).

N.C. Gen. Stat. § 15A-1242 provides:

A defendant may be permitted at his election to proceed in the
trial of his case without the assistance of counsel only after
the trial judge makes thorough inquiry and is satisfied that
the defendant:

(1) Has been clearly advised of his right to the assistance of
counsel, including his right to the assignment of counsel
when he is so entitled;

(2) Understands and appreciates the consequences of this deci-
sion; and

(3) Comprehends the nature of the charges and proceedings and
the range of permissible punishments.

N.C. Gen. Stat. § 15A-1242 (2005).

“The provisions of N.C. Gen. Stat. § 15A-1242 are mandatory
where the defendant requests to proceed pro se. The execution of a
written waiver is no substitute for compliance by the trial court with
the statute.” State v. Evans, 1563 N.C. App. 313, 315, 569 S.E.2d 673,
675 (2002) (citations omitted). When a claim is made relating to the
adequacy of the foregoing statutory inquiry, “the critical issue is
whether the statutorily required information has been communicated
in such a manner that defendant’s decision to represent himself is
knowing and voluntary.” State v. Carter, 338 N.C. 569, 583, 451 S.E.2d
157, 164 (1994). The inquiry detailed in N.C. Gen. Stat. § 15A-1242 has
been deemed sufficient to meet the constitutional standards in deter-
mining “whether the defendant knowingly, intelligently, and voluntar-
ily waives the right to in-court representation by counsel.” State v.
Thomas, 331 N.C. 671, 674, 417 S.E.2d 473, 476 (1992).

Where the inquiry required by N.C. Gen. Stat. § 15A-1242 has been
made during a preliminary proceeding by a different judge, it is not
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necessary for the trial judge to repeat the statutory inquiry. Kinlock,
152 N.C. App. at 89, 566 S.E.2d at 741 (citations omitted). “A thorough
inquiry into the three substantive elements of the statute, conducted
at a preliminary stage of a proceeding, meets the requirements of
N.C.G.S. § 15A-1242 even if it is conducted by a judge other than the
judge who presides at the subsequent trial.” Id. Furthermore, there is
a presumption of regularity accorded the official acts of public offi-
cers, such that “[w]hen a defendant executes a written waiver which
is in turn certified by the trial court, the waiver of counsel will be pre-
sumed to have been knowing, intelligent, and voluntary, unless the
rest of the record indicates otherwise.” Id., 152 N.C. App. at 89-90, 566
S.E.2d at 741 (citations and quotations omitted).

Following his waiver of counsel and conviction in district court,
defendant appealed to the superior court, where he again executed a
waiver of all counsel. The written waiver contained a certification by
Judge Klass and an acknowledgment by defendant, that he:

[was] fully informed in open court of the charges against [him],
the nature of and the statutory punishment for each charge, and
the nature of the proceedings against [him] and [his] right to have
counsel assigned by the court and [his] right to have the assist-
ance of counsel to represent [him] in this action; that [he] com-
prehend[ed] the nature of the charges and proceedings and the
range of punishments; that [he] understood and appreciated the
consequences of [his] decision and that [he] . . . voluntarily, know-
ingly and intelligently elected in open court to be tried . . . with-
out the assistance of counsel].]

On 13 March 2006, the cases were called for trial before Judge
Taylor, who had the following discussion with defendant about
representation:

THE COURT: I'll note for the record that Mr. Wall is pleading not
guilty. I assume that’s correct, Mr. Wall?

THE DEFENDANT: That’s correct.

THE COURT: He had been previously advised about his rights to
counsel, and apparently has signed a waiver of assistance of all
counsel on February 13 of 2006 before Judge Mark Klass. That
continues to be your wish, Mr. Wall, that you represent yourself?

THE DEFENDANT: I'd rather have—Excuse my voice, Your
Honor. My voice is kind of gone. I'd rather have an attorney to
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represent me, but there’s no attorney here that would represent
me, that I would like to have represent me. They don’t represent
me to the full of their abilities. So I would like nothing more than
to have an attorney to represent me in my case—but represent
me. That’s what I wanted. And I want—You know, that’s what I
want. But I can’t get that. That’s the reason why my not having—
me representing myself. That is the full reason as to that. I had an
attorney on a case—on this same case. And he didn’t represent
me. Me and him was going back and forth, you know, during the
duration of this case, you know. So I just ended up telling the
Judge—you know, I had to release him because he wasn’t repre-
senting me. He wasn’t letting me know what was going on, he
wasn’t telling me nothing. He wasn’t, you know, letting me know
what’'s—He wasn’t even telling me nothing about nothing. I didn’t
know nothing about nothing until the day of court, date of trial. I
didn’t know nothing. And now—

THE COURT: Let me stop you for a minute, Mr. Wall. All I really
wanted to talk about right now is your right to counsel. You have
previously come into court back in February and told the Judge
then that you wanted to represent yourself; is that correct?

THE DEFENDANT: That’s correct.

THE COURT: All right. And though you say that you want repre-
sentation of counsel, you said that you don’t feel any of the attor-
neys would represent you adequately?

THE DEFENDANT: Yes, ma’am.

THE COURT: So today you still want to represent yourself; is
that correct?

THE DEFENDANT: In light of what I just said, yes, ma’am.

THE COURT: All right, sir. I just wanted to make sure that was
still your position in the case. I would note for the record that Mr.
Wall is present in court, and he has confirmed that he wishes to
represent himself in these matters.

Here, the record indicates that defendant executed written
waivers of counsel on 13 February 2006 and on 24 March 2005. At
trial, Judge Taylor questioned the defendant about whether he still
wished to represent himself. This inquiry was not intended to be a full
counsel inquiry as provided in N.C. Gen. Stat. § 15A-1242, but rather
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to confirm defendant’s prior waiver of counsel to make sure defend-
ant had not changed his mind about wanting counsel. The above-cited
colloquy between Judge Taylor and defendant in no way invalidated
defendant’s prior waiver of counsel on 24 March 2005 and 13
February 2006. The result of the colloquy was that defendant con-
firmed to the court that he wished to proceed pro se in these cases.

The record on appeal in this matter contains no transcript of the
proceedings of the earlier two waivers. The only evidence before this
Court that a thorough and proper counsel inquiry was made is defend-
ant’s statement in the record, following his conviction, that Judge
Taylor and Judge Klass failed to advise him of the “possible jail sen-
tence . . . the charges would carry.” Defendant’s statement in no man-
ner challenges the validity of his waiver of counsel before Judge
Williams. We hold that defendant’s assertion alone is insufficient to
rebut the presumption of validity of the waivers under Kinlock, and
that defendant’s waivers of counsel before Judges Klass and Williams
were knowing, intelligent and voluntary.

AFFIRMED.

Chief Judge MARTIN and Judge STEPHENS concur.

IVAN HAYES PrAINTIFF v. RANDY ALAN PETERS, M.D., SALEM GASTROENTEROL-
OGY ASSOCIATES, PA., axD FORSYTH MEMORIAL HOSPITAL, INC., DEFENDANT

No. COA06-1157
(Filed 19 June 2007)

1. Medical Malpractice— stroke during surgery—res ipsa
loquitur—12(b)(6) dismissal
The trial court did not err by granting defendants’ motions
to dismiss a medical malpractice action under N.C.G.S. § 1A-1,
Rule 12(b)(6) because plaintiff relied on res ipsa loquitur to sup-
port his claim that his stroke during a procedure was the result of
negligence. The average juror would not be able to infer negli-
gence based on common knowledge or experience, and air
emboli are not a foreign object or injury outside the scope of the
surgical field.
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2. Medical Malpractice— action based on res ipsa loquitur—
Rule 9(i) certification—not required

The certification requirements of N.C.G.S. § 1A-1, Rule 9(j)
were not implicated in a medical malpractice case where plaintiff
asserted only a res ipsa loquitur claim. The constitutionality of
Rule 9(j) was not properly before the court in this case.

Appeal by plaintiff from judgment entered 12 May 2006 by Judge
Ronald E. Spivey in Forsyth County Superior Court. Heard in the
Court of Appeals 29 March 2007.

Hatfield, Mountcastle, Deal, Van Zandt & Mann, L.L.P., by
John P. Van Zandt, III, and Marc Hunter Eppley, for plaintiff-
appellant.

Wilson & Coffey, L.L.P., by Linda L. Helms, for defendant-
appellees Randy Alan Peters, M.D., and Salem Gastroenterology
Associates, PA.

Horton and Gsteiger, PL.L.C., by Elizabeth Horton, for
defendant-appellee Forsyth Memorial Hospital, Inc.

STEELMAN, Judge.

Plaintiff’s complaint did not sufficiently state a claim for medical
malpractice under the common law doctrine of res ipsa loquitur,
thus the trial court properly dismissed it pursuant to N.C. Gen. Stat.
§ 1A-1, Rule 12(b)(6).

In January of 2004, Ivan Hayes (“plaintiff”) reported difficulty
swallowing to his primary care physician. Plaintiff was referred to
Dr. Randy Alan Peters (“Dr. Peters”), a specialist in Gastroenterology.
On 23 January 2004, plaintiff was placed under general anesthesia
for an esophagastroduodenoscopy (“procedure”) ordered by Dr.
Peters. About twenty minutes into the procedure, plaintiff became
unresponsive and emergency procedures were implemented. An
emergency CT scan revealed air emboli in plaintiff’s central nervous
system. A right hemispheric stroke resulted, leaving plaintiff physi-
cally and mentally debilitated.

On 12 December 2005, plaintiff filed a complaint for medical mal-
practice under the common law doctrine of res ipsa loquitur against
defendants Dr. Peters, Salem Gastroenterology Associates, P.A., and
Forsyth Memorial Hospital, Inc. On 24 January 2005, an amended
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complaint was filed to correct the name of the hospital defendant. On
28 February 2006, defendant Forsyth Memorial Hospital, Inc., moved
to dismiss plaintiff’s complaint pursuant to N.C. Gen. Stat. § 1A-1,
Rules 9(j) & 12(b)(6). On 15 March 2006, defendants Dr. Peters
and Salem Gastroenterology Associates, P.A., also moved to dismiss
plaintiff’s complaint pursuant to N.C. Gen. Stat. § 1A-1, Rules 9(j)
& 12(b)(6). On 17 April 2006, Judge Spivey heard the motions to
dismiss. On 11 May 2006, Judge Spivey granted each of the motions
to dismiss pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(6).
Plaintiff appeals.

[1] In his first and second arguments, plaintiff contends that the trial
court erroneously granted defendants’ motions to dismiss pursuant to
N.C. Gen. Stat. § 1A-1, Rule 12(b)(6) because the complaint properly
alleged a claim for medical malpractice under the common law doc-
trine of res ipsa loquitur. We disagree.

The grant of a motion to dismiss is reviewed de novo on appeal.
Lea v. Grier, 156 N.C. App. 503, 507, 577 S.E.2d 411, 414 (2003). A
motion to dismiss based on N.C. Gen. Stat. § 1A-1, Rule 12(b)(6)
should be granted when the plaintiff has failed “to state a claim upon
which relief can be granted.” N.C. Gen. Stat. § 1A-1, Rule 12(b)(6)
(2004). “[D]espite the liberal nature of the concept of notice pleading,
a complaint must nonetheless state enough to give the substantive
elements of at least some legally recognized claim or it is subject to
dismissal under Rule 12(b)(6).” Stanback v. Stanback, 297 N.C. 181,
204, 254 S.E.2d 611, 626 (1979) (citing Sutton v. Duke, 277 N.C. 94,
104, 176 S.E.2d 161, 167 (1970)).

The common law doctrine of res ipsa loquitur has been
described by this Court:

Res ipsa loquitur is a doctrine addressed to those situations
where the facts or circumstances accompanying an injury by
their very nature raise a presumption of negligence on the part of
defendant. It is applicable when no proof of the cause of an injury
is available, the instrument involved in the injury is in the exclu-
sive control of defendant, and the injury is of a type that would
not normally occur in the absence of negligence.

Bowlin v. Duke University, 108 N.C. App. 145, 149, 423 S.E.2d 320,
322 (1992). In order for the doctrine to apply, an average juror must
be able to infer, through his common knowledge and experience and
without the assistance of expert testimony, whether negligence
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occurred. Diehl v. Koffer, 140 N.C. App. 375, 378-79, 636 S.E.2d 359,
362 (2000).

Res ipsa loquitur has been limited in medical malpractice cases
because most medical treatment involves inherent risk and is of a sci-
entific nature. Schaffner v. Cumberland County Hospital System,
Inc., 77 N.C. App. 689, 692, 336 S.E.2d 116, 118 (1985). This Court has
encouraged “trial courts to remain vigilant and cautious about pro-
viding res ipsa loquitur as an option for liability in medical malprac-
tice cases other than in those cases where it has been expressly
approved.” Howie v. Walsh, 168 N.C. App. 694, 699, 609 S.E.2d 249,
252 (2005); see, e.g., Grigg v. Lester, 102 N.C. App. 332, 335, 401
S.E.2d 657, 659 (1991) (noting that the doctrine of res ipsa loquitur
is approved in two limited circumstances: (1) injuries resulting from
surgical instruments or other foreign objects left in the body follow-
ing surgery; and (2) injuries to a part of the patient’s anatomy outside
of the surgical field).

In the instant case, plaintiff relies on res ipsa loquitur to support
his claim that his stroke was the result of negligence on the part of
defendants. Taking the allegations in plaintiff’s complaint as true, we
do not believe the average juror would, based on his common knowl-
edge or experience, be able to infer whether plaintiff’s injury resulted
from a negligent act. In addition, we do not find air emboli to be
either a foreign object or injury outside of the scope of the surgical
field to bring plaintiff’s claim within the categories this Court has
approved for the application of res ipsa loquitur. See Grigg, at 335,
401 S.E.2d at 659. Expert testimony would be necessary for the aver-
age juror to determine whether a stroke was an injury that would not
normally occur in the absence of negligence. Cf. Bowlin, at 149-50,
423 S.E.2d at 323 (holding that the plaintiff’s res ipsa loquitur claim
failed because a layman would have no basis for concluding that the
defendant was negligent in the plaintiff’s bone marrow harvest pro-
cedure); Grigg, at 335, 401 S.E.2d at 659 (finding no error in the trial
court’s refusal to instruct the jury on res ipsa loquitur when the doc-
trine did not apply to the injury sustained). This assignment of error
is without merit.

[2] In his third argument, plaintiff contends that N.C. Gen. Stat.
§ 1A-1, Rule 9(j), is unconstitutional. We decline to address plain-
tiff’s argument.

“The certification requirements of Rule 9(j) apply only to medical
malpractice cases where the plaintiff seeks to prove that the defend-
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ant’s conduct breached the requisite standard of care—not to res ipsa
loquitur claims.” Anderson v. Assimos, 356 N.C. 415, 417, 572 S.E.2d
101, 103 (2002); see also N.C.G.S. § 1A-1, Rule 9(j) (2001).

In the instant case, plaintiff asserted only a res ipsa loquitur
claim in his complaint. As to this claim, the certification requirements
of N.C. Gen. Stat. § 1A-1, Rule 9(j) were not implicated. See Anderson,
at 417,572 S.E.2d at 103. Thus, the question of the constitutionality of
N.C. Gen. Stat. § 1A-1, Rule 9(j) is not properly before us in this case.
See State ex rel. Edmisten v. Fayetteville Street Christian School,
299 N.C. 351, 359, 261 S.E.2d 908, 914 (1980). Accordingly, we decline
to address plaintiff’s third argument.

AFFIRMED.

Judges HUNTER and LEVINSON concur.

IN RE: D.K.H., A MINOR JUVENILE

No. COA07-33
(Filed 19 June 2007)

Child Abuse and Neglect— appealability—order ceasing reuni-
fication efforts

An appeal from an order in a child neglect case ceasing reuni-
fication efforts with the father was dismissed because none of the
required circumstances of N.C.G.S. § 7B-1001(a)(5)(a)-(c) were
met. However, the dismissal was without prejudice because the
father properly preserved his right to appeal at a later time in con-
junction with an order terminating parental rights.

Appeal by respondent father from order entered 6 November 2006
by Judge Mitchell L. McLean in Alleghany County District Court.
Heard in the Court of Appeals 4 June 2007.

No brief for petitioner-appellee Alleghany County Department
of Social Services.

Tracie M. Jordan, guardian ad litem attorney advocate for the
minor child.

Richard Croutharmel, attorney for respondent-appellant father.
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MARTIN, Chief Judge.

On 24 October 2005, the Alleghany County Department of Social
Services (“DSS”) filed a juvenile petition alleging that the minor child,
D.K.H., was neglected. On 22 November 2005, DSS was granted non-
secure custody of D.K.H., and she was placed in foster care. On 23
February 2006, the trial court adjudicated D.K.H. as neglected based
on consent of both respondent mother and respondent father. In its
adjudication order, the trial court ceased reunification efforts with
the mother but continued reunification efforts with the father. The
order further provided that D.K.H. could be placed with the father
upon his compliance with an “Out-of-Home Agreement” to be pre-
pared by DSS.

Following two subsequent review hearings on 27 June and 22
August 2006, the trial court entered orders maintaining the legal and
physical custody of D.K.H. with DSS and otherwise maintaining the
status quo of the case. On 3 October 2006, the trial court conducted a
permanency planning hearing. Following the hearing, the trial court
ceased reunification efforts with the father and ordered DSS to pur-
sue a permanent plan of termination of parental rights and adoption.
On 10 October 2006, the father gave notice of his intent to appeal the
trial court’s order ceasing reunification efforts. The trial court filed its
permanency planning order on 6 November 2006, and on 8 November
2006, the father filed a notice of appeal.

In his appeal, the father asserts that the trial court erroneously
ceased reunification efforts and failed to provide for further visitation
with D.K.H. However, we do not reach the merits of this appeal
because an order ceasing reunification efforts is not one of the juve-
nile matters that may be appealed pursuant to N.C.G.S. § 7B-1001.
This statute provides as follows:

(a) In a juvenile matter under this Subchapter, appeal of a final
order of the court in a juvenile matter shall be made directly
to the Court of Appeals. Only the following juvenile matters may
be appealed:

(1) Any order finding absence of jurisdiction.

(2) Any order, including the involuntary dismissal of a petition,
which in effect determines the action and prevents a judgment
from which appeal might be taken.

(3) Any initial order of disposition and the adjudication order
upon which it is based.
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(4) Any order, other than a nonsecure custody order, that
changes legal custody of a juvenile.

() An order entered under G.S. 7B-507(c) with rights to appeal
properly preserved as provided in that subsection, as follows:

a. The Court of Appeals shall review the order to cease reuni-
fication together with an appeal of the termination of
parental rights order if all of the following apply:

1. A motion or petition to terminate the parent’s rights is
heard and granted.

2. The order terminating parental rights is appealed in a
proper and timely manner.

3. The order to cease reunification is assigned as an er-
ror in the record on appeal of the termination of paren-
tal rights.

b. A party who is a parent shall have the right to appeal the
order if no termination of parental rights petition or motion is
filed within 180 days of the order.

c. A party who is a custodian or guardian shall have the right
to immediately appeal the order.

(6) Any order that terminates parental rights or denies a petition
or motion to terminate parental rights.

N.C. Gen. Stat. § 7B-1001(a) (2005). The amendment to this statute
became effective 1 October 2005 for all petitions or actions filed on
or after that date. See S.L. 2005-398, § 10 (14 September 2005). As the
juvenile petition in this case was filed 24 October 2005, the right of
appeal is governed by the new version of the statute.

This statute permits an appeal of a trial court’s order ceasing
reunification in only three circumstances: 1) where appealed in
conjunction with a proper appeal of an order terminating parental
rights; 2) where a termination petition is not filed within 180 days
of the order ceasing reunification; 3) or where the appealing party
is a custodian or guardian of the minor child. N.C. Gen. Stat.
§ 7B-1001(a)(5)(a)-(c) (2005). None of these circumstances exist in
the case before us. Consequently, the father’s appeal must be dis-
missed. However, as it appears that the father properly preserved
his right to appeal the trial court’s order ceasing reunification efforts
by giving timely written notice as required by N.C.G.S. § 7B-507(c),
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we dismiss without prejudice to the father’s right to refile his appeal
at a later time as permitted by N.C.G.S. § 7B-1001(a)(5).

Dismissed without prejudice.

Judges HUNTER and BRYANT concur.

SCOTTISH RE LIFE CORPORATION, MOVANT-APPELLEE V. TRANSAMERICA
OCCIDENTAL LIFE INSURANCE COMPANY, RESPONDENT-APPELLANT

No. COA06-1278
(Filed 3 July 2007)

1. Appeal and Error— appealability—provisional order pend-
ing arbitration—substantial right

A substantial right was affected and an appeal was addressed
on its merits where the trial court issued an arbitration order in a
dispute between two insurance companies, then issued an order
for provisional remedies pending arbitration.

2. Arbitration and Mediation— provisional remedies pending
arbitration—not preempted by FAA

Although the contracts between the parties affect interstate
commerce and contain mandatory arbitration clauses so that the
Federal Arbitration Act (FAA) applies to the dispute between the
parties, the FAA did not preempt application by the trial court of
the state law provisional remedies of the Revised Uniform
Arbitration Act (RUAA) because the provisional remedies of the
RUAA do not undermine the objectives of the FAA.

3. Arbitration and Mediation— provisional remedies pending
arbitration—not ruling on arbitrable dispute

The trial court’s grant of provisional remedies under the
RUAA pending arbitration of the contract dispute between a rein-
sured and the reinsurer’s successor was not an improper ruling
on the merits of the arbitrable dispute where the court’s order
stated that it is temporary in nature, modifiable at the arbitrators’
discretion, and without prejudice to and has no bearing on the
parties’ respective positions before the arbitration panel as to
provisional relief or the merits.
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4. Arbitration and Mediation— provisional remedies pending
arbitration—good cause

Good cause existed for the trial court to grant provisional
relief pending arbitration of the dispute between a reinsured and
the reinsurer’s successor based upon the difficulties in finding
and convening an appropriate arbitration panel and the danger of
dissipation of the assets at stake in the dispute.

Judge WYNN concurring.

Judge GEER concurring in the result.

Appeal by respondent from order entered 31 May 2006 by Judge
Robert C. Ervin in Mecklenburg County Superior Court. Heard in the
Court of Appeals 25 April 2007.

Nelson Mullins Riley & Scarborough, LLP, by Joseph W. Eason,
Reed J. Hollander, and Fred M. Wood, Jv., for movant-appellee.

Kennedy Covington Lobdell & Hickman, LLP, by Cory
Hohnbaum and Amy Pritchard Williams, for respondent-
appellant.

Sidley Austin LLP, by William M. Sneed and Sarah H. Newman,
Jor respondent-appellant.

ELMORE, Judge.

Scottish Re Life Corporation (appellee) entered into reinsurance
contracts with Annuity and Life Reassurance Ltd. (ALR). The con-
tracts required ALR to maintain significant assets in a trust for
appellee’s benefit. In 2005, Transamerica Occidental Life Insurance
Company (appellant) assumed all of ALR’s obligations to appellee by
executing a novation agreement. As part of the novation agreement,
appellee agreed to release its interest in the trust to appellant. After
the release of the funds, appellee discovered that appellant was not
licensed or accredited by the State of New York. As this affected
appellee’s financial status and ability to do business in New York,
appellee demanded that appellant provide some form of security that
would allow appellee to qualify for reserve credit. Appellant
responded that it had not agreed to assume certain liabilities and that
in agreeing to the novation agreement it had relied upon representa-
tions appellee made regarding billing, which it had subsequently
determined were false. Appellant therefore stated that it was entitled
to rescind the novation agreement.



294 IN THE COURT OF APPEALS

SCOTTISH RE LIFE CORP. v. TRANSAMERICA OCCIDENTAL LIFE INS. CO.
[184 N.C. App. 292 (2007)]

Although appellant offered to arbitrate in the event that the
parties were unable to come to a satisfactory resolution through less
formal means, appellee did not initially institute arbitration proceed-
ings. Instead, appellee filed a motion to compel arbitration on 8
February 2006. It subsequently amended its motion on 15 February
2006, and on 23 February 2006, appellee filed a motion for provisional
and/or injunctive relief. The trial court heard both motions on 16
March 2006. The trial court, with the agreement of both parties,
issued an order directing arbitration. The trial court then issued an
order for provisional remedies, entered 31 May 2006. The order
required appellant to either repudiate its claim of rescission or re-
turn the assets it had received as part of the novation agreement to
a qualifying trust for appellee’s benefit. Limits were placed on the
withdrawal of those funds, and appellee was required to post a bond
of $250,000.00. Moreover, the trial court explicitly stated that its order
of provisional relief was “without prejudice to any or all additional
provisional remedies, if any, that [the trial court] or the arbitration
panel . . . determines is appropriate, and [was] further without preju-
dice to the authority of that arbitration panel . . . to modify, supple-
ment or vacate the provisional relief ordered . . ..” It is from this order
that appellant appeals.!

[1] As a preliminary matter, we note that appellee argues strenuously
for the dismissal of this case. As this Court has stated, “A preliminary
injunction is an interlocutory order. . . . An appeal of an interlocutory
order will not lie to an appellate court unless the order deprives the
appellant of a substantial right which would be jeopardized absent a
review prior to a final determination on the merits.” Barnes v. St.
Rose Church of Christ, 160 N.C. App. 590, 591, 586 S.E.2d 548, 549-50
(2003) (quotations and citations omitted). Accordingly, to properly
hear this appeal, we must find that the relief the trial court granted
appellee jeopardizes appellant’s substantial rights. “A two-part test
has emerged to decide if an immediate appeal of an interlocutory
order is warranted: the right itself must be substantial and the depri-
vation of that substantial right must potentially work injury . . . if not
corrected before appeal from final judgment.” Id. at 591-92, 586
S.E.2d at 550 (citations and quotations omitted). Given the large
amount of money at issue in this case, the fact that the trial court

1. Both parties accuse the other of arguing the merits of the underlying dispute to
the trial court and to this Court. Both parties then proceed to do exactly that. For the
purposes of this appeal, the underlying dispute is only marginally relevant. We there-
fore decline to delve deeper into the facts. Instead, we will focus on the trial court’s
order for provisional remedies, from which this appeal was taken.
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impinged appellant’s right to the use and control of those assets, and
the unavoidable and lengthy delays, acknowledged by both parties,
preceding actual arbitration of the matter, we hold that appellee must
be granted its appeal to preserve a substantial right. We therefore
address this appeal on its merits while confining our decision to do so
to the facts of this particular case.

[2] Appellant first contends that the trial court erred in failing to hold
that this dispute is governed by federal and not state law. Appellant
argues that because the contracts between the parties affect inter-
state commerce and contain mandatory arbitration clauses, the dis-
pute is governed by the Federal Arbitration Act (FAA) and not the
Revised Uniform Arbitration Act (RUAA). While appellant is correct
in its assertion that the FAA applies, it is incorrect in its assumption
that the RUAA is therefore entirely preempted. Accordingly, this con-
tention is without merit.

The United States Supreme Court has held that “[t]he FAA con-
tains no express pre-emptive provision, nor does it reflect a congres-
sional intent to occupy the entire field of arbitration.” Volt Info. Scis.
v. Bd. of Trs., 489 U.S. 468, 477, 103 L. Ed. 2d 488, 499 (1989) (citation
omitted).2 Because state law is preempted only “to the extent that it
actually conflicts with federal law,” we must therefore determine
whether application of the RUAA “would undermine the goals and
policies of the FAA.” Id. at 477-78, 103 L. Ed. 2d at 499.

“The [FAA] was designed to overrule the judiciary’s longstanding
refusal to enforce agreements to arbitrate, and place such agreements
upon the same footing as other contracts.” Id. at 474, 103 L. Ed. 2d at
497. The trial court’s application of the provisional remedies of the
RUAA do not undermine this purpose. To the contrary, the RUAA
itself is the successor statute of a legislative attempt “to insure the
enforceability of agreements to arbitrate in the face of oftentimes
hostile state law.” See National Conference of Commissioners on
Uniform State Law, Uniform Arbitration Act (2000), prefatory note,

available at http:/www.law.upenn.edu/bll/ulc/uarba/arbitrat1213.htm
(last visited 10 May 2007). Likewise, the clause under which the trial

2. We note appellant’s contention that Volt has been limited to its facts.
Nevertheless, the basic preemption principles enunciated by the United States
Supreme Court in Volt remain instructive. Moreover, the “goals and policies of the FAA”
remain consistent regardless of whether they are considered in the context of a choice
of law provision, as in Volt, or in the broader context of the availability of provisional
remedies, as in the current case. Although we note that the Volt decision dealt specifi-
cally with an arbitration provision in which the parties agreed to be bound by state
principles, we nevertheless find its reasoning on the preemption issue controlling.



296 IN THE COURT OF APPEALS

SCOTTISH RE LIFE CORP. v. TRANSAMERICA OCCIDENTAL LIFE INS. CO.
[184 N.C. App. 292 (2007)]

court granted appellee provisional relief “allows courts to grant pro-
visional remedies in certain circumstances to protect the integrity of
the arbitration process.” Id. (emphasis added). Moreover, by its own
terms the trial court’s order is subject to modification, supplementa-
tion, or vacation by the arbitrator. Appellant’s contention that the
FAA preempts the RUAA in this case is incorrect.

[3] Appellant next argues that the trial court erred by ruling on the
merits of the arbitrable dispute. Appellant contends that although
appellee’s motion for provisional relief was “cast in terms of preserv-
ing the status quo pending arbitration,” in reality it “sought nothing of
the kind.” Instead, appellant argues, the motion sought specific per-
formance of a contractual provision. Appellant further accuses
appellee of inviting the trial court to “wade into the substantive dis-
pute,” and the trial court of “readily accept[ing] the invitation.” This
argument is unpersuasive. By its plain terms, the trial court’s order
does not address the merits of the underlying dispute. It instead
explicitly states that it is temporary in nature, that it is modifiable at
the arbitrators’ discretion, and that it “is without prejudice to and has
no bearing on, the parties’ respective positions before the arbitration
panel as to provisional relief or the merits.”

[4] Appellant also argues that the trial court erred by granting provi-
sional relief because appellee established none of the required ele-
ments for such relief. Throughout its argument, appellant relies
extensively and exclusively on federal law.3 However, as we have
noted, the RUAA applies in this case. That statute states:

Before an arbitrator is appointed and is authorized and able to
act, the court, upon motion of a party to an arbitration proceed-
ing and for good cause shown, may enter an order for provisional
remedies to protect the effectiveness of the arbitration proceed-
ing to the same extent and under the same conditions as if the
controversy were the subject of a civil action.

N.C. Gen. Stat. § 1-5669.8(a) (2005). Accordingly, so long as appellee
showed “good cause,” the trial court could order provisional reme-
dies to the same degree possible in a state court action.

In this case, there was good cause shown. At oral arguments, both
parties acknowledged the difficulties in finding and convening an
appropriate arbitration panel for these types of disputes. Given these

3. Indeed, in over seven pages of text, appellant cites to only one North Carolina
case, Redlee/Scs, Inc. v. Pieper, 153 N.C. App. 421, 426, 571 S.E.2d 8, 13 (2002), and that
only as an example of an employee’s improper solicitation claim.
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difficulties and the danger of the dissipation of the assets at stake,
there was good cause for the trial court to grant provisional relief.

Moreover, the remedy granted would have been available to the
trial court were this controversy “the subject of a civil action.” As
this Court has recently stated,

[IIn order to justify continuing [an injunction] until the final hear-
ing, ordinarily it must be made to appear (1) that there is prob-
able cause the plaintiff will be able to establish the asserted right,
and (2) that there is a reasonable apprehension of irreparable loss
unless the temporary order of injunction remains in force, or that
in the opinion of the court such injunctive relief appears to be
reasonably necessary to protect the plaintiff’s rights until the con-
troversy can be determined.

Harris v. Pinewood Dev. Corp., 176 N.C. App. 704, 710, 627 S.E.2d
639, 643-44 (2006) (quoting Edmonds v. Hall, 236 N.C. 153, 156, 72
S.E.2d 221, 223 (1952)). Here, were the underlying controversy before
the trial court, it is clear that if appellant’s claim of rescission were
granted the trial court would likewise order restitution. See
Mashburn v. First Investors Corp., 111 N.C. App. 398, 402, 432 S.E.2d
869, 871 (1993) (quoting Brannock v. Fletcher, 271 N.C. 65, 74, 155
S.E.2d 532, 542 (1967) for the proposition that “[r]escission is not
merely a termination of contractual obligation[s, but rather an] abro-
gation or undoing of it from the beginning.”) Appellee would there-
fore have been entitled to the reestablishment of a trust for its bene-
fit were rescission granted. Moreover, had the trial court not granted
its relief, there was a “reasonable apprehension of irreparable loss.”
If the assets were not held in trust pending resolution of the dispute,
there was a danger that rescission would be granted but that the
assets would be unavailable for restitution. Accordingly, the trial
court appropriately granted the provisional relief as empowered
under N.C. Gen. Stat. § 1-569.8(a) (2005).

Furthermore, even if we were persuaded by appellant’s demand
that this Court apply solely federal law, the outcome would not
change. As the Fourth Circuit has stated,

[Wlhere a dispute is subject to mandatory arbitration under the
Federal Arbitration Act, a district court has the discretion to
grant a preliminary injunction to preserve the status quo pending
the arbitration of the parties’ dispute if the enjoined conduct
would render that process a “hollow formality.” The arbitration
process would be a hollow formality where “the arbitral award
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when rendered could not return the parties substantially to the
status quo ante.”

Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bradley, 756 F.2d
1048, 10563-54 (4th Cir. 1985) (quoting Lever Brothers Co. v. Inter-
national Chemical Workers Union, Local 217, 554 F.2d 115, 123 (4th
Cir. 1976)). Here, for the arbitrators’ decision to have any weight, it
was necessary that the assets at issue be preserved. The relief granted
by the trial court ensured that the arbitration panel would be able to
act effectively and with all available remedies.

The order of the trial court is therefore affirmed.
Affirmed.

Judge WYNN concurs by separate opinion.

Judge GEER concurs in result only by separate opinion.

WYNN, Judge, concurring.

I concur with the decision to address the merits of this matter. To
dismiss this appeal as interlocutory would effectively render this mat-
ter moot, since the trial court provided only a provisional remedy
until the arbitration panel is convened. As the trial court stated,
“[t]his Order and this provisional relief is without prejudice to . . . the
authority of that arbitration panel, once appointed and able to act, to
modify, supplement or vacate the provisional relief ordered here by
this Court.” (Emphasis added).

GEER, Judge, concurring in the result.

Transamerica Occidental Life Insurance Company (“Transamer-
ica”) has appealed an order awarding provisional relief pending the
parties’ arbitration. See N.C. Gen. Stat. § 1-569.8(a) (2005) (“Before an
arbitrator is appointed and is authorized and able to act, the court,
upon motion of a party to an arbitration proceeding and for good
cause shown, may enter an order for provisional remedies to protect
the effectiveness of the arbitration proceeding to the same extent and
under the same conditions as if the controversy were the subject of a
civil action.”). I note that a “provisional remedy” is:

A temporary remedy awarded before judgment and pending the
action’s disposition, such as a temporary restraining order, a pre-
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liminary injunction, a prejudgment receivership, or an attach-
ment. Such a remedy is intended to maintain the status quo by
protecting a person’s safety or preserving property.

Black’s Law Dictionary 1320 (8th ed. 2004).

The order granting a provisional remedy in this case, like any pre-
liminary injunction, is an interlocutory order and, generally, such
orders are not entitled to immediate review. After reviewing the par-
ties’ arguments and the pertinent case law, I can perceive no basis for
treating this appeal any differently than any other appeal from a pre-
liminary injunction. This appeal is simply about a temporary loss of
control over money. Because I believe Transamerica has failed to
establish a basis for this Court’s asserting jurisdiction over this
appeal, I would dismiss the appeal. Consequently, I must respectfully
concur in the result only.

Our state constitution provides that “[t]he Court of Appeals
shall have such appellate jurisdiction as the General Assembly may
prescribe.” N.C. Const. art. IV, § 12(2). Thus, in the absence of a
statutory right to appeal to this Court, we have no jurisdiction. See
In re Halifax Paper Co., 259 N.C. 589, 592, 131 S.E.2d 441, 444
(1963) (“There is no inherent or inalienable right of appeal from an
inferior court to a superior court or from a superior court to the
[appellate courts].”).

Because the arbitration agreement in this case is governed by the
Federal Arbitration Act (“FAA”), it is necessary to consider whether
North Carolina’s law regarding appeals is preempted by the FAA.
I have found no case law specifically addressing whether an inter-
locutory appeal would be permitted under the FAA from a decision
granting a preliminary injunction, or any other provisional remedy,
pending an arbitration.

The FAA allows an appeal from “a final decision with respect to
an arbitration that is subject to this title.” 9 U.S.C. § 16(a)(3) (2007).
In Green Tree Fin. Corp. v. Randolph, 531 U.S. 79, 89, 148 L. Ed. 2d
373, 382, 121 S. Ct. 513, 521 (2000), the Supreme Court held that an
order compelling arbitration and dismissing all other claims before
the district court was “final” within the meaning of 9 U.S.C. § 16(a)(3)
and, therefore, immediately appealable. This decision could be read
as permitting an appeal from an order granting provisional remedies
pending arbitration. On the other hand, federal courts entering in-
junctions pending arbitration, similar to the order entered in this
case, have not relied upon 9 U.S.C. § 16(a)(3) for jurisdiction, but
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rather have cited 28 U.S.C. § 1292(a)(1) (2007), which provides that
federal courts of appeal have jurisdiction over appeals from inter-
locutory orders granting, continuing, modifying, refusing, or dissolv-
ing injunctions and from orders refusing to dissolve or modify injunc-
tions. See, e.g., Ortho Pharm. Corp. v. Amgen, Inc., 887 F.2d 460, 463
n.2 (3d Cir. 1989); Merrill Lynch, Pierce, Fenner & Smith, Inc. v.
Bradley, 756 F.2d 1048, 1050 (4th Cir. 1985).

I do not believe, however, that there is any need to resolve the
question of the appealability of the order under the FAA, because I
would hold that the FAA does not preempt state law governing
appeals relating to arbitrations. This view is consistent with the hold-
ings of other jurisdictions.

The Maryland Court of Appeals has addressed this specific is-
sue in the leading case of Wells v. Chevy Chase Bank, F.S.B., 363
Md. 232, 768 A.2d 620 (2001). The Court first noted: “Most state
courts . . . hold that their own procedural rules govern appeals, unless
those rules undermine the goals and principles of the FAA, and then
those courts find that their procedural rules do not impermissibly
undermine the objectives of the FAA.” Id. at 246, 768 S.E.2d at 627.
After reviewing the case law from other jurisdictions, the court held
that Maryland’s “general appeals statute does not focus on, or dis-
criminate against, arbitration. Accordingly, we hold that the Maryland
procedural rule, recognizing an order compelling arbitration to be a
final and appealable judgment, is not preempted by the FAA.” Id. at
250, 768 A.2d at 629.

In Toler’s Cove Homeowners Ass’n v. Trident Constr. Co., 355
S.C. 605, 586 S.E.2d 581 (2003), the South Carolina Supreme Court
similarly concluded that state procedural rules on the appealability
of arbitration orders were not preempted by the FAA. The court
pointed out that “the FAA contains no express preemptive provi-
sion, nor does it reflect a congressional intent to occupy the entire
field of arbitration”; further “[t]here is no federal policy favoring arbi-
tration under a certain set of procedural rules and the federal policy
is simply to ensure the enforceability of private agreements to arbi-
trate.” Id. at 611, 586 S.E.2d at 584 (citing Volt Info. Sciences, Inc. v.
Bd. of Trs. of Leland Stanford Junior Univ., 489 U.S. 468, 477, 103
L. Ed. 2d 488, 499, 109 S. Ct. 1248, 1255 (1989)). South Carolina has
construed its arbitration code to preclude immediate appeal from any
orders not specified in the appeal provisions of that code, including
orders compelling arbitration. The South Carolina Supreme Court
observed that, by following this appellate rule, “the arbitration agree-
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ment is being enforced by the court’s order compelling arbitration
which coincides with the FAA’s policy in favor of arbitration of dis-
putes.” Id. Accordingly, the court held that South Carolina’s proce-
dural rule on appealability of arbitration orders controlled rather
than the FAA rule. Id.

I would follow the reasoning in Wells and Toler's Cove. North
Carolina’s statutes applicable to civil appeals generally do not single
out or discriminate against arbitration cases. Further, I do not believe
that deferring any appeal of the order at issue in this case until the
conclusion of the arbitration proceedings would be inconsistent with
the policy of promoting arbitration or would “undercut the enforce-
ability of arbitration agreements.” Southland Corp. v. Keating, 465
U.S. 1, 16, 79 L. Ed. 2d 1, 15, 104 S. Ct. 852, 861 (1984) (holding that
“[iln creating [in the FAA] a substantive rule applicable in state as
well as federal courts, Congress intended to foreclose state legislative
attempts to undercut the enforceability of arbitration agreements”).

N.C. Gen. Stat. § 7A-27 (2005) provides an appeal of right to this
Court from a “final judgment of a superior court,” N.C. Gen. Stat.
§ 7TA-27(b), and from any interlocutory order that:

(1) Affects a substantial right, or

(2) In effect determines the action and prevents a judgment from
which appeal might be taken, or

(3) Discontinues the action, or
(4) Grants or refuses a new trial . . ..

N.C. Gen. Stat. § 7TA-27(d). N.C. Gen. Stat. § 1-277(a) (2005) similarly
provides for appeal from “every judicial order” that “affects a sub-
stantial right claimed in any action or proceeding; or which in effect
determines the action, and prevents a judgment from which an ap-
peal might be taken; or discontinues the action, or grants or refuses
a new trial.”

Transamerica first contends that the order below falls under
§ 7TA-27(d)(2) as one that “[i]n effect determines the action and pre-
vents a judgment from which appeal might be taken . . . .”
Transamerica’s argument rests on a flawed premise: that the North
Carolina court proceedings were terminated with the order com-
pelling arbitration and that review of the provisional remedies order
will not be available at a later date. According to Transamerica,
because the arbitration agreement is governed by the FAA, any action
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to confirm, modify, or vacate the ultimate arbitration award would be
“an independent action” filed in federal court, and the issues raised
by the order currently on appeal could not be asserted.

Transamerica cites 9 U.S.C. §§ 9-11 (2007) as support for its argu-
ment that any further review would be in federal court. The United
States Supreme Court has, however, confirmed that these statutes are
merely “venue provisions,” applicable if an action is filed in federal
court. Cortez Byrd Chips Inc. v. Bill Harbert Constr. Co., 529 U.S.
193, 195, 146 L. Ed. 2d 171, 176, 120 S. Ct. 1331, 1334 (2000).

The provisions do not vest exclusive jurisdiction in the federal
courts over arbitration awards entered under the FAA. As the
Supreme Court has also stressed, “[w]hile the Federal Arbitration
Act creates federal substantive law requiring the parties to honor
arbitration agreements, it does not create any independent federal
question jurisdiction under 28 USC § 1331 . . . or otherwise.”
Southland Corp., 465 U.S. at 15 n.9, 79 L. Ed. 2d at 15 n.9, 104 S. Ct.
at 861 n.9. Thus, prior to seeking confirmation, modification, or vaca-
tion of any arbitration award in federal court, Transamerica would be
required to establish a basis for federal jurisdiction, such as divers-
ity. See Warren Bros. Co. v. Cmty. Bldg. Corp. of Atlanta, Inc., 386
F. Supp. 656, 6568-59 (M.D.N.C. 1974) (“The Federal Arbitration Act
does not provide an independent basis for federal jurisdiction since it
does not confer federal question jurisdiction upon federal courts.
Therefore, before a federal court can apply the Act, it must already
have jurisdiction over the subject matter through another source
such as diversity of citizenship or federal question.” (internal cita-
tions omitted)). Thus, necessarily, “[t]he Federal Arbitration Act
clearly vests concurrent subject matter jurisdiction in both the state
and federal courts.” Nat’l Home Ins. Co. v. Shangri-La Dev. Co., 857
S.Ww.2d 460, 464 (Mo. Ct. App.), cert. dismissed, 510 U.S. 1032, 126
L. Ed. 2d 639, 114 S. Ct. 653 (1993).4

In short, the parties can, following the arbitration, proceed in
state court with subsequent review in this Court. Indeed, the North

4. Indeed, most federal courts have held that if a defendant fails to remove a
motion to compel arbitration to federal court, any removal motion filed following
a subsequent state court motion to confirm or vacate the arbitration award is un-
timely. 14C Charles A. Wright, Arthur R. Miller and Edward H. Cooper, Federal Prac-
tice & Procedure § 3732, at 347-48 (2007). See also Williams v. Beyer, 455 F. Supp. 482,
484-85 (D.N.H. 1978) (holding that when plaintiff filed a petition for arbitration in state
court, resulting in order compelling arbitration, defendant’s petition for removal to fed-
eral court was untimely filed when filed following plaintiff’s motion for confirmation of
arbitration award).
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Carolina appellate courts have specifically held that even after a
motion to compel arbitration has been granted, “the judicial doors
[remain] ajar” for further proceedings following arbitration.
Henderson v. Herman, 104 N.C. App. 482, 485, 409 S.E.2d 739, 741
(1991), disc. review denied, 330 N.C. 851, 413 S.E.2d 551 (1992). This
Court has held that even though the arbitration act “requires that cer-
tain disputes be removed from direct judicial supervision, the court
that compels arbitration does not lose jurisdiction.” Id. at 486, 409
S.E.2d at 741. Instead, our arbitration act

create[s] a process whereby the existence of an agreement to
arbitrate requires a court to compel arbitration on one party’s
motion and then requires the court to step back and take a
“hands-off” attitude during the arbitration proceeding. The trial
court then reenters the dispute arena to confirm, modify, deny
or vacate the arbiter’s award. At no time does the trial court
lose jurisdiction.

Id. See also Adams v. Nelsen, 313 N.C. 442/ 446 n.3, 329 S.E.2d 322,
324 n.3 (1985) (holding that agreement to arbitrate does not cut off a
party’s access to the courts and that the court that compels arbitra-
tion does not lose jurisdiction).

Thus, the trial court in this case maintains jurisdiction over the
proceedings even after the arbitration has been concluded. Trans-
america’s assertion that “[t]here is nothing left to litigate in the Su-
perior Court” is contrary to North Carolina law. Further, Trans-
america has cited nothing that would preclude it—if it chose to do
so—from also raising the issue of the preliminary injunction
upon review of any order addressing the arbitration award, just
as any preliminary injunction could be reviewed upon entry of a
final judgment.®

I would, therefore, hold that Transamerica has failed to establish
that it would be unable to obtain review of the preliminary injunction
following conclusion of the arbitration proceedings. Transamerica
may still, however, be entitled to an immediate appeal if
Transamerica demonstrates that the order deprives it of a substan-

5. Transamerica cites Advest, Inc. v. McCarthy, 914 F.2d 6 (1st Cir. 1990) as
support for its contention that it could not obtain review of the injunction at the com-
pletion of this case. Advest, however, merely stands for the unremarkable principle
that courts have “a very limited power to review arbitration awards.” Id. at 8. Nothing
in Advest, which solely concerned a challenge to the arbitrator’s actual award,
addresses the ability of a court to review a judicial determination entered prior to the
arbitration proceedings.
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tial right that will be lost without appeal prior to a final judgment on
the arbitration award. Clark v. Craven Reg’l Med. Auth., 326 N.C. 15,
23, 387 S.E.2d 168, 173 (1990) (requiring such showing in connection
with appeal from preliminary injunction). “Whether a substantial
right will be prejudiced by delaying appeal must be determined on a
case by case basis.” Collins v. Talley, 135 N.C. App. 758, 760, 522
S.E.2d 794, 796 (1999). Transamerica bears the burden of establishing
the existence of a substantial right. CB&I Constructors, Inc. v. Town
of Wake Forest, 157 N.C. App. 545, 549, 579 S.E.2d 502, 504 (2003).

The majority opinion points to the amount of money—$30 mil-
lion—that the order requires to be deposited in a trust. Similarly,
Transamerica argues that a substantial right is affected because they
cannot use or control this money so long as the order remains in
effect. I note that Scottish Re Life Corporation (“Scottish Re”) was
required to post a $250,000.00 bond to protect Transamerica from any
damages resulting from the provisional relief. Transamerica has made
no argument that this bond is inadequate.

Further, Transamerica never moved for a stay of the order in the
trial court or in this Court, even though the parties all knew that it
would take a substantial amount of time to name the arbitrators. This
omission runs counter to any contention that Transamerica is so
harmed by the order that it affects a substantial right if not reviewed
immediately. Significantly, Transamerica may well obtain relief from
the arbitrators before any ruling by this Court since, upon the desig-
nation of the arbitrators, Transamerica will be free to ask those arbi-
trators that the order be discontinued.

Finally, if Transamerica obtains an arbitration award that is “sub-
stantially favorable” to it, the company will then be entitled to seek
recovery on the bond and to recover damages that would not have
occurred but for the preliminary injunction. See Indus. Innovators,
Inc. v. Myrick-White, Inc., 99 N.C. App. 42, 51, 392 S.E.2d 425, 431,
disc. review denied, 327 N.C. 483, 397 S.E.2d 219 (1990).6
Transamerica has made no attempt to explain why that relief is insuf-
ficient to protect its interests.

6. In Industrial Innovators, the plaintiff obtained an order referring the dispute
to arbitration, and a preliminary injunction barring the defendants from disclosing cer-
tain information to competitors, conditioned on the posting of a bond. Id. at 43-44, 392
S.E.2d at 427. The arbitration award was favorable to the defendants, a superior court
judge entered an order confirming that award, and the defendants filed a motion for
damages for wrongful injunction, seeking recovery under the plaintiff’s bond. Another
superior court judge entered an order, from which the plaintiff appealed, awarding the
defendants the amount of the plaintiff’s bond. Id. at 47-48, 392 S.E.2d at 429-30.
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